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A. IDENTITY OF PETITIONER 

ACE American Insurance Company ("ACE") seeks 

review of the decision in Part B. 

B. COURT OF APPEALS DECISION 

Division I filed its published opinion on October 28, 2024. 

See Appendix. 

Shelley Hawkins and her counsel knowingly violated a 

bankruptcy court order to obtain a judgment, used the void 

judgment to obtain unreasonable covenant judgment settlements, 

and violated ACE' s due process rights in attempting to enforce 

them against ACE. Although Division I correctly ruled that the 

trial court's enforcement of the order on the reasonableness of 

the Hawkins/Miguel settlement violated ACE's right to due 

process of law, it failed to address ACE's CR 60 motion, which 

sought to vacate the "negotiated" settlements and resulting 

judgments derived from the first void Hawkins/Miguel 

settlement/judgment and it erroneously upheld the trial court's 

summary judgment order on contractual and extracontractual 
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liability as a matter of law. 

C. ISSUES PRESENTED FOR REVIEW 

1. When a plaintiff knowingly violates a 
bankruptcy court stay order to obtain a void judgment and 
then uses it to extract covenant judgment settlements and 
a reasonableness determination that violated due process, 
are the settlement/judgments also void? 

2. Did the trial court err in ruling as a matter of 
law on an insured's contract, bad faith and IFCA claims 
where the trial court's decisions were based on a 
reasonableness order that violated the insurer's due 
process rights, and genuine factual disputes existed 
whether the insurer denied its insured a defense, and the 
insured engaged in bad faith/collusion with respect to the 
claims? 

D. STATEMENT OF THE CASE 

Division I's opinion generally discusses the facts and 

procedure in this case, op. 2-11, but sanitizes the misconduct of 

Hawkins' counsel and minimizes the bankruptcy stay's 

significance. 

Hawkins filed a personal injury suit on September 20, 

2018 in Snohomish County through her attorney Anthony 

Traverso, alleging injuries from being rear-ended in two separate 
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traffic accidents. One was a multi-car on Interstate 5 in 

November, 2016 in which Edwin Miguel was driving a delivery 

van for his employer, a Sears subsidiary, at the time of that 

accident. CP 4265. Miguel qualified as an "additional insured" 

the liability insurance policy ACE issued to Sears. CP 3918. The 

second accident occurred in January 2017. 

Sears received notice of the suit against Miguel on Friday 

October 12, 2018; Sears filed for bankruptcy the next Monday, 

October 15, 2018; an "automatic stay" of all litigation against 

Sears went into effect. CP 1808; 11 U.S.C. § 362(a). 

On November 9, Sears sent a copy of the complaint to a 

third party claims administrator, Sedgwick, under the mistaken 

belief that Sedgwick was administering claims under the ACE 

policy. CP 484. Hawkins moved for a default order against Sears 

and Miguel on November 11, 2018; the order was entered on the 

20th. CP 4252. 

Hawkins did not notify Miguel, ACE's new claims 

administrator, ESIS, or ACE of the default. ESIS eventually 
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received notice of the lawsuit on December 1 1  and designated 

the Williams Kastner law firm ("WK") to defend Miguel. CP 

1 103-04. WK erroneously reported to ESIS that "[t]he Complaint 

has not yet been filed, however, so no immediate action needs to 

be taken." Id. 1 

On January 8, 2019, the bankruptcy court stayed tort 

claims against Sears employees, explicitly including the 

Hawkins/Miguel case. CP 1808. 

WK was directed on January 22, 2019 to file the stay 

notice in the Snohomish court. CP 1 102, 1808. Two days later, 

WK emailed Sears, again erroneously reporting that the 

complaint had not been filed. CP 1808. Accordingly, WK did not 

answer Hawkins' complaint. 

WK communicated the stay order and its representation of 

1 WK was not ACE's agent and did not represent ACE. 
When an insurer retains defense counsel for an insured, "only the 
insured is the client." Tank v. State Farm Fire & Cas. Co., 105 
Wn.2d 381, 388, 715 P.2d 1 133 ( 1986). 
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Miguel to Traverso on January 24, 2019, specifically informing 

him that the state court action was stayed. CP 1105-07, 1112. 

Despite receipt of the stay extension order, Traverso 

continued to pursue Hawkins' action. On April 25, 2019, while 

the stay was in place, Hawkins moved for a default judgment 

against Sears and Miguel without notice to them or WK. CP 

4194-4 251. In the hearing, the court asked Traverso whether the 

defendants had insurance; he admitted that there was insurance 

but also stated that he was "getting mixed signals on whether 

there's actual coverage." CP 1207, 1214. He failed to inform the 

court that he had been in contact with ACE's claims 

administrator, or that he had received the notice of the stay order 

from WK. Id. The trial court instructed Traverso to fill in 

Hawkins' alleged total damages amount in the order; CP 1215-

16, and then entered the default judgment for $399,297.32 plus 

interest and costs. CP 4181-86. 

More than a year later, on August 26, 2020, while the 

bankruptcy stay was still in effect, Traverso wrote to the 
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unrepresented Miguel and threatened to enforce the judgment 

and to drive Miguel into bankruptcy. CP 1228-29. Traverso 

never mentioned the bankruptcy stay that rendered the judgment 

void, or Miguel's potential claims against other drivers. He did 

not notify Sears, Sedgwick, ESIS, WK, or ACE of the letter. Id. 

Traverso specifically told Miguel not to contact ACE: ". . .  I 

cannot help you, and our offer to free you from paying this 

judgment is withdrawn, if you contact your insurance company." 

Id. ( emphasis added). Traverso told Miguel he needed a lawyer 

and referred him to Sean Malcolm. CP 18 12.2 

Despite the stay, Traverso submitted a proposed 

Hawkins/Miguel settlement to Malcolm that included an 

agreement that Hawkins would not execute on the $443,323 

judgment against Miguel's assets, in exchange for Miguel's 

assignment of claims against ACE to Hawkins. CP 1265- 1289. 

2 Nothing in the record suggests that attorney Malcolm 
made any effort to contact ESIS or WK to inform them of his 
involvement. 
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Malcolm did not negotiate the terms of the settlement Hawkins 

proposed.3 

On October 7, 2020, Hawkins moved to set aside the 

default judgment against Sears, but not Miguel, because 

Hawkins had "learned" that Sears had filed for bankruptcy. CP 

4167-77. Traverso did not inform the court that the stay applied 

to Miguel. Id. There is no evidence that Malcolm investigated the 

bankruptcy stay or advised Miguel of it.4 Hawkins again made 

no attempt to vacate the void judgment entered against Miguel. 

Traverso never advised ACE that Hawkins was seeking to lift the 

stay. 

Hawkins and Miguel executed the proposed settlement 

agreement and release on Traverso's terms on October 9, 2020. 

3 At a minimum, Malcolm should have been able to 
leverage the fact that Sears was liable respondeat superior for 
Miguel's actions in the course of his employment and the effect 
of the Sears bankruptcy on Miguel's liability. 

4 Traverso's correspondence with Malcolm made no 
mention of Sears' bankruptcy. 
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CP 1279-89. There is no evidence that Miguel or attorney 

Malcolm learned of the stay before executing this agreement. 

In 2020, Hawkins negotiated with Sears to have the 

bankruptcy stay order lifted as to Miguel, without notifying ACE 

or Miguel. CP 148, 169-91, 170-76. 

On March 17, 2021, (with the bankruptcy stay in full 

force), Malcolm sent an email to Traverso: "Mr. Traverso, Please 

send the assignment and confession of judgment paperwork in 

regard to this case, at your earliest convenience." CP 2742. 

Traverso responded by sending a new agreement, not seeking a 

judgment of $443,000, but one for $1,500,000, with interest to 

accrue at 12%, not 7.5%. Id.; CP 2744-60. Again, there is no 

evidence of any "negotiation" of this second settlement. There is 

no evidence that the $1.5 million settlement-essentially triple 

the original amount-was supported by any additional 

consideration. Malcolm never explained why he agreed to have 

his client take on an additional $1,000,000 in liability, with a 

higher judgment interest rate, when the existing settlement 
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already protected Miguel. 

Hawkins and Sears stipulated in the bankruptcy court in 

April 2021 to end the bankruptcy stay as to Hawkins' claims, 

releasing Sears (but not Miguel) from further liability. CP 750. 

The second $1 .5 million agreement was executed on June 

23, 2021. CP 4146-57. Traverso moved to vacate Hawkins' 

earlier default judgment against Miguel. CP 4173-75. That 

motion did not reveal the existence of the first settlement 

agreement, the bankruptcy stay, or the second settlement 

agreement. Id. 

Hawkins then filed a motion on the second settlement's 

reasonableness, CP 4146-57, that the trial court granted ex parte. 

CP 4012-15. Division I correctly vacated the trial court's 

reasonableness hearing order as to ACE because ACE was 

deprived of due process. Op. 11-26. 

WK appeared for Miguel on July 19, 2021, sending its 

notice to Traverso. CP 2374-76. Traverso's office responded by 

emailing the Snohomish court ex parte and instructing its staff to 
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not include WK on any future emails. CP 683. 

Traverso and Malcolm revised their agreement yet again 

in August 2021, purporting to transfer, without consideration, 

Miguel's claim for his alleged emotional distress against ACE to 

Hawkins. CP 3993-4008. The trial court entered a September 2, 

2021 $1.5 million consent judgment for Hawkins against Miguel, 

never addressing the third agreement's reasonableness. CP 

3990-92. 

Hawkins then filed an amended complaint asserting 

Miguel's assigned contractual/extra-contractual claims against 

ACE. CP 3928-55. ACE appeared and attempted to conduct 

discovery. On August 31, 2022, ACE noted the depositions of 

Hawkins, Malcolm, and Miguel. CP 3437-45. Hawkins sought a 

protective order, CP 3687-3706; ACE moved to compel. CP 

3437-45. The trial court refused to grant much of this discovery 

but ordered Malcolm's deposition. CP 2483-84. When Malcolm 

walked out of his deposition, ACE filed another motion to 

compel. CP 228-30. The trial court refused to even consider it. 
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ACE moved the bankruptcy court on October 7, 2022 for 

a determination that the default judgment against Miguel and the 

first Hawkins/Miguel settlement that violated the stay order were 

void ab initio. CP 736-76.5 That court admonished Traverso's 

for his conduct in violating the stay, CP 453-54, 46 1-62, 792-

829; and expressly found Hawkins/Traverso's conduct showed 

"an alarming lack of candor to the Court," and was "exceedingly 

troubling." CP 818. Nevertheless, it left to the state court to 

determine if the second settlement agreement entered after its 

stay was lifted was void for fraud. Op. 9 n. 7. 6 

5 The bankruptcy court found that the following actions 
by Traverso/Hawkins violated the stay: ( 1) the May 2019 default 
judgment against Miguel; (2) Traverso's August 6, 2020 demand 
letter to Miguel and (3) the first settlement agreement between 
Miguel and Hawkins. CP 8 18-27. 

6 The Snohomish trial court, the Honorable Joseph 
Wilson, erroneously stated that the bankruptcy court "rejected" 
ACE's argument that the first void settlement tainted the $1.5 
million settlement. RP 58. Rather, the bankruptcy court expressly 
stated that it did not decide this issue and left it up to the state 
court. CP 825-27. 
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Hawkins moved for summary judgment on her assigned 

contractual/extracontractual liability issues. CP 695-712, 39 16-

27.7 ACE's sur-reply presented evidence ofTraverso's fraud and 

misconduct, including facts developed in the bankruptcy action 

and also evidence regarding ACE's efforts to provide a defense 

to its insureds. CP 694-712. ACE explained that the record was 

not complete as discovery was ongoing regarding Traverso' s and 

Malcolm's conduct in "negotiating" the settlements. Id. 

ACE also filed a CR 60 motion to vacate Hawkins' 

judgment against Miguel, the second and third settlements, and 

the reasonableness order. CP 1029-47. 

Before the summary judgment hearing, ACE attempted to 

depose Malcolm in accordance with the court's earlier order. 

Traverso objected to ACE's counsel's preliminary questions 

regarding deposition protocol, Malcolm refused to answer any 

7 ACE moved to continue the hearing, pursuant to CR 
56(t) to allow it to conduct discovery, CP 3446-3506, but the trial 
court denied that motion. CP 3200-01. 
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substantive questions, and together they unilaterally left the 

deposition within fifteen minutes of its beginning. 

ACE moved to compel Hawkins and Miguel to provide 

documents and for Malcolm to submit to a deposition, as had 

been previously ordered, detailing the obstructionist deposition 

behavior. CP 228-30. ACE noted this motion in compliance with 

the trial court's October 31, 2022 oral order that all motions had 

to be brought before Judge Wilson. RP 52. 

At the May 3, 2023 summary judgment hearing, the trial 

court claimed that ACE's CR 60 motion was "belated," RP 51-

58,8 questioned why ACE did not bring its CR 60 motion before 

the judge who issued the reasonableness determination or to a 

commissioner, id,9 and refused to consider ACE's concerns 

8 The trial court was wrong. CR 60(b) establishes the time 
frame for motions seeking to vacate judgments or orders. ACE's 
motion was well within the rule's time deadlines. The motion 
asserting fraud was filed within "a reasonable time." 

9 Judge Wilson denied ever having ordered all motions 
brought before him, RP 9, although he had, in fact, previously 
done so. RP 52. 
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regarding the conduct leading up to the ex parte reasonableness 

hearing. RP 52-58. The court instead applied the findings from 

the ex parte reasonableness order, asserting they constituted "res 

judicata" or "the law of the case." RP 52. The court struck ACE's 

affirmative defenses, its sur-reply and most of the attached 

evidence, but it considered Hawkins' supplemental briefing. RP 

34. The court found as a matter of law based on the 

reasonableness hearing order that ACE breached its contract 

with Miguel, committed common law bad faith, and violated 

IFCA, RP 53-57, and granted summary judgment to Hawkins. 

CP 221-27. The IFCA ruling trebled the award, resulting in a 

total judgment of more than $5.443 million. CP 219; it denied 

ACE's CR 60 motion. RP 52-57. 

E. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

Division I correctly addressed Hawkins' blatant violation 

of ACE's due process rights in the trial court's conduct of the 

reasonableness hearing. Op. 11-26. However, the Court erred in 

Petition for Review - 14 



its published opm10n m failing to dismiss the $ 1.5 million 

Hawkins/Miguel judgment, given the misconduct of Hawkins' 

counsel, and to reverse the decisions on 

contractual/extracontractual liability as a matter of law that were 

predicated on the reasonableness order that itself violated ACE's 

due process rights. Division I's published opinion should be 

reviewed. RAP 13.4(b)(l) and (4). 

( 1) The Trial Court's Judgments Entered in Hawkins' 
Favor Against Miguel Were Void and/or the 
Product of Unethical Conduct or Fraud, and Should 
Be Vacated 

The trial court denied ACE's CR 60 motion to vacate (CP 

1029-47) without a written order, RP 52. Division I agreed with 

the CR 60 decision in a cursory footnote. Op. 26 n.21. 

The trial court's initial judgment in Hawkins' favor for 

$443,000 against Miguel based on the parties' first settlement 

was void, as it violated the bankruptcy court's stay order, as the 

bankruptcy court ruled. CP 820-27. Moreover, even though 

WK's letter transmitting the bankruptcy court's extension order 
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was not a formal appearance notice, it satisfied the appearance 

requirement of RCW 4.28.210/CR 4(a)(3) because it apprised 

Hawkins ofWK's intent to litigate Miguel's case. Servatron, Inc. 

v. Intelligent Wireless Products, Inc., 186 Wn. App. 666, 677, 

346 P.3d 831 (2015); Meade v. Nelson, 174 Wn. App. 740, 749, 

300 P.3d 828, review denied, 178 Wn.2d 1025 (2013). 1 0 

The bankruptcy stay is critical in this case. A stay is 

immediately effective upon a debtor's bankruptcy filing, 1 1  

U.S.C. § 362(a), and may be extended to non-debtors. A.H 

Robins Co., Inc. v. Piccinin, 788 F.2d 994, 999 (4th Cir. 1986), 

cert. denied, 479 U.S. 876 ( 1986); CP 808-09 (stay extended to 

Miguel). The stay prevents commencement or continuation of an 

action against a protected party. Seattle-First Nat. Bank v. 

Westwood Lumber, Inc., 59 Wn. App. 344, 350, 796 P.2d 790, 

794 (1990) (citing 1 1  U.S.C. § 362(a)). When the stay issues, 

1 0  Traverso obtained the default while being well aware of 
ACE's involvement having previously had contact with ACE's 
third party claims administrator on settlement. CP 497-500. 
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parties have an affirmative duty to dismiss pending claims 

against parties protected by the stay. Eskanos & Adler, P. C. v. 

Leetien, 309 F.3d 1210, 1214 (9th Cir. 2002). 

Acts that violate a bankruptcy court stay order are void, 

not merely voidable. Bank of New York Mellon as Trustee for 

Certificateholders of CW ALT, Inc. v. Enchantment at Sunset Bay 

Condo. Ass 'n, 2 F.4th 1229, 1230-31 (9th Cir. 2021). This rule 

applies to settlement agreements entered in violation of the 

bankruptcy stay and to any state court judgment enforcing such 

a settlement. In re Rodriguez, 235 F. App'x 383, 385 (9th Cir. 

2007). Moreover, a party's failure to take reasonable steps to 

remedy an action that violates the stay is itself a stay violation. 

In re Copeland, 441 B.R. 352, 360 (Bankr. W.D. Wash. 2010) 

(citing In re Ozenne, 337 B.R. 214, 221 (9th Cir. BAP 2006)). 

Here, Hawkins' initial void default judgment against 

Miguel was the basis for the subsequent settlements/judgments 

validated by Division I. But those settlements and the judgment 

enforcing them were the product of fraud and should have been 
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set aside under CR 60. In Marriage of Kosunen, 13 Wn. App. 2d 

1 132, 2020 WL 4196220 (2020) (unpublished) at *6 (settlement 

agreement procured through fraud or overreaching or was void 

at inception could be challenged under CR 60(b )( 5) ). 

The second Hawkins/Miguel settlement with its $1.5 

million judgment was void under CR 60(b )( 4-6). Traverso 

obtained the judgment under false pretenses, preventing Miguel 

from understanding his rights. Sutey v. T26 Corp., 13 Wn. App. 

2d 737, 756, 466 P.3d 1096, review denied, 196 Wn.2d 1026 

(2020); Hor v. City of Seattle, 18 Wn. App. 2d 900, 9 12, 493 P.3d 

151 (2021 ), review denied, 19 Wn.2d 1038 (2022) ( careless 

misrepresentation satisfies CR 60(b )( 4) standard). 1 1  

Traverso had ethical obligations in his interactions with 

Miguel. Traverso's ex parte approach to Miguel was 

inappropriate both because he knew Miguel was protected by the 

1 1  Moreover, Malcolm did not meet his obligation to 
Miguel. He never advised Miguel the first settlement was void. 
He did not investigate or advance Miguel's legitimate defenses 
to Hawkins' claims. 
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stay extension order and because he knew of WK's intent to 

resist the claim. RPC 4.2. Because Miguel was unrepresented, 

RPC 4.3 required him to correct any misunderstandings that 

Miguel may have had about Traverso' s loyalties. Jones v. 

Allstate Ins. Co., 146 Wn.2d 29 1, 45 P.3d 1068 (2002) (claims 

adjuster violated RPC 4.3 by leading insureds to believe that he 

had their best interests at heart). Traverso hid the bankruptcy 

stay, ACE's assignment of WK, and Miguel's potential defenses 

or claims against other parties from Miguel. Division I does not 

address this key point. 

The first Hawkins/Miguel settlement was void not only 

because of the bankruptcy stay, but because of Traverso' s 

improper conduct. The second/third settlements and resulting 

judgments were based on the prior void settlement/judgments 

and were also void. The CR 60 decision merits this Court's 

review. RAP 13.4(b)(l). 

(2) ACE Did Not Breach Its Policy Obligations to 
Miguel 
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Division I wrongly concluded that ACE breached its duty 

to defend Miguel as a matter of law. Op. 27-29. ACE never 

"refused" to defend Miguel. Division I focuses on the entry of 

the default order against Miguel before the January 2019 

bankruptcy stay extension, op. 29, but it ignores key facts. 

Hawkins served Miguel on October 10, 2018. CP 734. In the 

two ensuing business days, Miguel brought the summons to his 

Sears supervisor, CP 699, and Sears filed for bankruptcy. CP 

745. ACE should have received notice immediately, but Sears 

did not notify ACE or its agents that Miguel had been served/or 

almost a month. CP 734. ACE's third party claims administrator 

finally received notice of the lawsuit on November 9, 2018. CP 

484. Hawkins moved for an order of default against Sears and 

Miguel on November 13, 2018, without providing further notice 

and despite the bankruptcy stay. As a November 26, 2018 claim 

note stated, CP 4 97, because of the bankruptcy stay, no litigation 

activity should have occurred in cases involving Sears. 

Division I erroneously determined that ACE "provides no 
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explanation for neglecting to appoint counsel for Miguel, contact 

him, contact plaintiffs counsel on his behalf, appear on his 

behalf, or even learn suit had been filed, and allowing default to 

be entered against him-all before the bankruptcy stay." Op. 30-

31. To the contrary, ACE explained that ESIS assigned Miguel's 

defense to WK on December 1 1, 2018. CP 1 103. WK mistakenly 

told ACE that "[t]he Complaint has not yet been filed, however, 

so no immediate action needs taken." Id. On January 4, 2019, 

ACE's claims administrator discussed the defense with WK by 

telephone. CP 49 1. On January 16, 2019, ESIS sent a copy of the 

stay extension order to WK and directed it to file the order in the 

Snohomish action. CP 496. WK promptly sent Traverso a copy 

of the stay extension. CP 424, 512-30. 1 2 But WK reported 

Hawkins' case had not been filed, and, acting on that belief, WK 

did not file the stay order with the trial court. CP 495-96. 

1 2 The stay extension order sent to Traverso expressly 
provided that it applied to Miguel and that he need take no action 
in response to Hawkins' complaint. CP 512-30, 256 1. 
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At a minimum, there are fact questions surrounding ACE's 

alleged breach of the duty to defend Miguel. It appointed defense 

counsel. It relied on defense counsel's information and the stay 

extension order that barred Hawkins' litigation against Miguel 

for not taking further steps for Miguel. 

A mistake by ACE as Miguel's insurer is not a denial of 

its duty to defend. Ha v. Signal Elec., Inc., 182 Wn. App. 436, 

453, 332 P.3d 99 1 (2014), review denied, 182 Wn.2d 1006 

(2015); Ins. Co. of State of Pennsylvania v. Highlands Ins. Co., 

59 Wn. App. 782, 786, 80 1 P.2d 284 (1990), review denied, 1 16 

Wn.2d 1032 ( 199 1). Division I cites no authority to the contrary. 

Review is merited. RAP 13.4(b)(l), (2). 

(3) ACE Did Not Act in Bad Faith As a Matter of Law 

Division I erred in upholding the trial court's erroneous 

ruling on Hawkins' common law bad faith claim against ACE. 

CP 218-20, 221-27. 

(a) Division I's Due Process Decision Invalidated the 
Trial Court's Bad Faith Ruling 
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Because Division I determined that Hawkins violated 

ACE's due process rights and the trial court based its summary 

judgment decision on the reasonableness order, the summary 

judgment order cannot stand. 

The trial court erroneously believed that the 

reasonableness order was "res judicata" or the "law of the case." 

Those doctrines do not apply. 1 3 Division I is silent on how an 

order it vacated as violating ACE's due process rights could 

sustain the later settlements/judgments. As Division I correctly 

ruled, because ACE was deprived of due process, the 

reasonableness order does not bind it. Accordingly, the bad faith 

ruling based on that order fails, too. 

13 Res judicata as defined in Hisle v. Todd Pacific 
Shipyards Corp., 151 Wn.2d 853, 865-66, 93 P.3d 108 (2004) 
could not apply where ACE was never a party to the 
reasonableness proceeding. The law of the case doctrine is 
similarly inapplicable, applying narrowly, and only in 
proceedings to which the party against whom the principle is to 
be applied, was, in fact, a party. Roberson v. Perez, 156 Wn.2d 
33, 41-44, 123 P.3d 844 (2005). See generally, Douglas J. Ende, 
14 Wash. Practice Civil Procedure § 35:57 (3d ed.). Division I 
did not address the trial court's mistaken belief. 
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(b) Fact Issues Precluded Summary Judgment 

Whether an insurer acted in bad faith is a question of fact. 

Smith v. Safeco Ins. Co., 150 Wn.2d 478, 484, 78 P.3d 1274, 

1277 (2003); Van Noy v. State Farm Mut. Auto. Ins. Co., 142 

Wn.2d 784, 796, 16 P.3d 574 (2001). Hawkins had the burden to 

prove ACE acted unreasonably, and failed to meet it. Smith, 150 

Wn.2d at 486. See also, Coventry Associates v. American States 

Ins. Co., 136 Wn.2d 269, 280, 96 1 P.2d 933, 937-38 ( 1998) (no 

bad faith if insurer acts with honesty, bases its decision on 

adequate information, and does not overemphasize its own 

interests; no bad faith claim based on a good faith mistake). An 

insurer acts in bad faith only if its actions are generally frivolous, 

or unfounded. Overton v. Consolidated Ins. Co., 145 Wn.2d 417, 

433, 38 P.3d 322 (2002); Ins. Co. of State of Pennsylvania, 59 

Wn. App. at 788. 

Fact issues abounded as to whether ACE acted 
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reasonably. 1 4 ACE retained defense counsel for Miguel and 

never denied coverage. In January 2019, once ACE ensured that 

Hawkins had received a copy of the stay extension order ( and 

was again told there was no pending lawsuit), it had the 

reasonable expectation that any pending claim against Miguel 

had been, or would soon be, dismissed. See Eskanos, 309 F.3d at 

1214. ACE did not learn that Hawkins had violated the stay order 

until July, 2022. Division I, like the trial court, was oblivious to 

the impact of the bankruptcy on the litigation that improperly 

continued against Miguel for more than 26 months. Division I 

ignored the likelihood that Miguel's liability, if any, would be 

addressed by Sears, and the fact that Traverso instructed Miguel 

not to contact ACE. 

ACE's conduct was not unreasonable, frivolous, or 

unfounded under the totality of the circumstances, particularly 

14 Division I analyzed the facts and made inferences from 
them favorable to Hawkins, not ACE, as the non-moving party. 
Haley v. Amazon.com Services, LLC, 25 Wn. App. 2d 207, 216-
18, 522 P.3d 80 (2022). 
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when weighed against Hawkins' unclean hands in obtaining and 

leveraging the void default judgment against Miguel in the 

reasonableness hearing, an equitable proceeding. 1 5  Bad faith is 

for the jury. Smith, 150 Wn.2d at 485. 

(c) Division I Failed to Address Hawkins' 
Fraud/Collusion 

Just as ACE was entitled to present evidence on the 

Hawkins/Miguel collusion in the reasonableness hearing, as 

Division I ruled, op. 26, n.21, ACE was entitled to defend the bad 

faith claim on that basis. The trial court, however, deprived ACE 

of any opportunity to present that crucial defense to its alleged 

common law bad faith, and Division I went along - despite 

holding that the underlying reasonableness determination 

violated ACE's due process rights. 

This Court has repeatedly held that fraud/collusion is a 

1 5  Under the unclean hands doctrine, equity bars a party 
from enforcing a legal right because their conduct is 
"unconscientious, unjust, or marked by bad faith." Portion Pack, 
Inc. v. Bond, 44 Wn.2d 16 1, 170, 265 P.2d 1045 ( 1954); Crafts 
v. Pitts, 16 1 Wn.2d 16, n.4, 162 P.3d 382 (2017). 
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defense to a common law bad faith action. Bird v. Best Plumbing 

Group UC, 175 Wn.2d 756, 764, 287 P.3d 551 (2012)� Mutual 

of Enumclaw Ins. Co. v. T&G Constr. Co. Inc. , 165 Wn.2d 255, 

259, 199 P.3d 376 (2008)� Wood v. Milionis Constr., Inc., 198 

Wn.2d 105, 121, 492 P.3d 813 (2021). Division I's opinion 

ignores this critical point. 

Compounding the unfairness of Division I's affirmance of 

the trial court's bad faith ruling was its failure to address the trial 

court's refusal to allow discovery on the Hawkins/Miguel 

misconduct that was relevant to ACE's defense. Division I's 

opinion is internally contradictory. In its footnote rejecting 

ACE's CR 60 argument, op. 26 n.21, it specifically notes that on 

remand for a proper reasonableness hearing, discovery will need 

to be revisited, and to the extent that the trial court denied 

discovery, it erred. That principle applied to the trial court's 

summary judgment ruling on bad faith, and its decision should 

have been vacated for the same reason. 

Division I erred in its treatment of bad faith on multiple 
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grounds. Review is merited. RAP 13.4(b)(l), (2). 

( 4) ACE Did Not Violate IFCA As a Matter of Law 

Division I erred in upholding the trial court's ruling as a 

matter of law, CP 218-20, 221-27, that ACE violated IFCA as to 

Miguel. Op. 31-33. Division I again assumed that ACE denied 

Miguel a defense as a matter of law, when that was untrue. 

IFCA is a narrow statute designed to provide added relief 

to first party insureds beyond the relief already afforded by other 

extracontractual theories if an insurer "unreasonably denied a 

claim for coverage or payments of benefits by an insurer." RCW 

48.30.015(1). An insurer does not violate IFCA unless it has 

actually, and unreasonably, denied coverage for a claim. Perez­

Crisantos v. State Farm Fire & Cas. Co., 187 Wn.2d 669, 389 

P.3d 476 (2017). 

Here, for the reasons previously noted, there is a fact 

question as to whether ACE denied Miguel a defense. 

Review is merited on Division I's erroneous treatment of 

IFCA, RAP 13.4(b)(l), that severely prejudiced ACE by trebling 
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the flawed covenant judgment settlement against it. 

F. CONCLUSION 

This Court should review Division I's published opinion, 

RAP 13.4(b)(l), (2), and (4), and void the second and third 

Hawkins/Miguel settlements, and the $1.5 Hawkins/Miguel 

million judgment. The trial court's summary judgment order and 

$5.443 million judgment against ACE on 

contractual/extracontractual liability in Hawkins' favor should 

be reversed. 1 6  

This document contains 4,855 words, excluding the parts 

of the document exempted from the word count by RAP 18. 17. 

1 6  The Court should consider remand to a different judge 
where the trial court will be deciding issues it has prejudged, In 
re Marriage of Black, 188 Wn.2d 114, 137, 392 P.3d 1041 
(2017), and a fresh perspective is in order. GMAC v. Everett 
Chevrolet, Inc., 179 Wn. App. 126, 153-54, 317 P.3d 1074, 
review denied, 18 1 Wn.2d 1008 (2014 ). See BA 64-67. 
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I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

SHELLEY S .  HAWKI NS ,  i nd ividua l ly 
and as ass ignee of Edwin G .  M igue l ,  

Respondent ,  

V .  

ACE AM ERICAN I NSURANCE 
COMPANY, a fore ign insurer ,  

Appe l lant , 

EDWI N G. M I G U EL ;  FATEMAH S .  
ALSUWAI DAN ; and DOES AN D DOE 
I NSURANCE COMPAN I ES 1 -5 ,  

Defendants . 

No .  85400-3- 1 

D IVIS ION ONE  

PUBL ISHED  O P I N ION 

B IRK, J .  - Fol lowing i n it iation of a motor veh icle lawsu it by  Shel ley Hawkins 

aga inst Edwin M igue l  and others ,  Hawki ns and M igue l  entered i nto a covenant 

j udgment sett lement, wh ich estab l ished M igue l 's  l i ab i l ity and ass igned to Hawki ns 

M iguel 's bad fa ith cla ims aga inst h is employer's i nsurer ,  ACE American I nsurance 

Company. Hawkins obta i ned an order ru l i ng  the sett lement amount with M igue l  

was reasonable ,  without notice to ACE,  and later obta i ned j udgment on the 

ass igned cla ims .  We conclude ACE is not bound by the reasonableness 

determ inat ion obta i ned without notice and without its havi ng an opportun ity to be 

heard ,  and for that reason we reverse in part and remand for fu rther proceed ings .  

However, we affi rm the super ior cou rt's order on summary j udgment to  the extent 
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it ru led that ACE is l iab le for breach of contract ,  fa i l u re to act i n  good fa ith , and 

vio lat ion of the I nsurance Fa i r  Conduct Act ( I FCA) , RCW 48 .30 . 0 1 5 .  

On November 1 6 , 20 1 6 , Hawkins was d rivi ng her  veh icle when she  was 

rear ended by Fatemah Alsuwaidan .  Moments later, M iguel 's work van rear ended 

Alsuwaidan 's veh ic le ,  caus ing a second co l l is ion with Hawkins's veh icle . At the 

t ime of the co l l is ion , M igue l  worked for Sears Hold ings Management Corporation 

and was insured under a l iab i l ity i nsurance pol icy issued to Sears by ACE .  

On November 7 ,  20 1 7 ,  Hawkins's counsel sent a c la ims examiner at 

Sedgwick Cla ims Management Services l nc.-wh ich managed c la ims for ACE on 

behalf of Sears-notice of representat ion of Hawkins i n  regard to the November 

1 6 , 20 1 6 i ncident .  On December 6 ,  20 1 7 , an adj uster ca l led M igue l  and 

documented that he had provided a statement and photog raphs of the co l l is ion . A 

d ifferent Sedgwick c la ims examiner  sent a letter to Hawkins's counsel 

acknowledg i ng h is representat ion and requesti ng i nformat ion to comp lete her 

i nvest igation of the cla im . On January 29,  20 1 8 ,  Hawkins sent a sett lement 

demand . On Apri l  25, 20 1 8 , Hawkins supp lemented her demand with evidence of 

her 20 1 7  earn i ngs .  Hawki ns's counsel 's correspondence ind icates a d ifferent 

Sedgwick adj uster represented Alsuwaidan . ACE's c la im fi le 1 describes an e-mai l  

i n  wh ich th is Sedgwick adj uster on Apri l 26 ,  20 1 8 , e-mai led Hawkins's counsel 's 

1 The c la im fi le notes were subm itted to the tria l  cou rt by ACE as an exh ib it 
to its counsel 's declaration ,  who described them under oath as "the c la im notes 
mainta i ned by ACE American I nsurance Company in connect ion with [Hawkins's] 
claims aga inst Edwin M igue l ,  p rod uced by ACE i n  th is matter. " 

2 
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office seeking addit ional i nformation ,  copying the Sedgwick c la ims examiner 

representi ng Migue l .  Th is entry is dated June 1 1 ,  20 1 8 . The record does not 

i nd icate clearly whether any other presu it sett lement commun ications occu rred . 

On September 1 8 , 20 1 8 , Hawkins 's counsel s ig ned a comp la int for 

neg l igence a l leg i ng the co l l is ion and naming as defendants A&E Factory Services 

LLC , Sears ,  Alsuwaidan and her husband , and M igue l  and h is  wife . 2 The 

comp la int asserted neg l igence by M ig uel  and asserted he was acti ng with i n  the 

scope of employment for A&E and/or for Sears .  Hawkins later fi led the compla int .  

M igue l  was served with the compla i nt on October 1 0 , 20 1 8 . On October 

1 2 , 20 1 8 ,  a Sears genera l  manager e-mai led that "a tech [at Sears] was served 

paper for an accident he was i nvo lved in over a year ago" and req uested 

i nformat ion on where to send the documents . On October 1 5 , 20 1 8 , Sears fi led 

for bankruptcy , wh ich triggered an automatic stay of a l l  c la ims aga inst it .  The 

parties do not contend that Sears's fi l i ng triggered an automatic stay of the claim 

aga inst M igue l .  On October 1 6 , 20 1 8 , the documents M igue l  p rovided to Sears 

were i nterna l ly forwarded to a Sears c la ims manager .  On November 9 ,  20 1 8 , now 

beyond the 20 days in  which M igue l  had to answer service of the lawsu it ,  CR 

1 2(a) ( 1 ) ,  t he  Sears c la ims manager forwarded the  documents to Sedgwick. The 

Sears c la ims manager exp la i ned , " I  somehow m issed th is in my emai l . "  On 

November 1 2 , 20 1 8 , the documents were sent to the Sedgwick c la ims examiner 

2 The compla int a lso named as defendants Jenn i  Wakida and her husband , 
a l leg i ng that Wakida caused an un re lated motor veh icle co l l is ion i nj u ring Hawki ns 
on January 6, 20 1 7 .  The Wakida defendants were d ism issed from the act ion on 
May 3 ,  20 1 9 ,  and no issue as to these defendants or that d ism issal is ra ised i n  th is 
appea l .  

3 
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who had previously commun icated with Hawki ns's counse l .  That day, the 

Sedgwick claims examiner  rep l ied , " I  am no longer on that account, " and to the 

extent of our record cop ied a supervisor "to ass ist . "  

The fo l lowing day, on November 1 3 , 20 1 8 , Hawki ns fi led a motion for an 

order of defau lt aga inst M igue l ,  which the super ior cou rt subsequently g ranted . 3 

On December 1 1 ,  20 1 8 ,  an attorney at Wi l l iams ,  Kastner & G ibbs PLLC sent a 

message to Sears stati ng he had "accepted the ass ignment of th is new matter i n  

error" and the fi rm "cannot accept th is or  any other new matters at  th is  t ime . "  The 

attorney fu rther stated , erroneously ,  " [t] he Compla int has not yet been fi led , 

however, so no immed iate act ion needs [to be] taken . "  ACE's c la im fi le adopted 

the view that no act ion needed to be taken on Sears fi les because of the 

bankruptcy stay. 

On January 9 ,  20 1 9 ,  the U n ited States Bankruptcy Court for the Southern 

District of New York issued an order extend i ng the automatic stay to app ly to 

M igue l  and the other non-debtor parties i n  the case .4 On January 22 , 20 1 9 , Sears 

provided a copy of the stay extens ion order to Wi l l iams Kastner and asked that it 

fi le the notice with the superior cou rt .  Wi l l i ams Kastner e-mai led Sears ,  aga in  

erroneously ,  that the " [c]ompla int was not actua l ly fi led with the court" and stated 

it "may be" that "once p la i ntiff's counsel learned of the bankruptcy, they opted not 

to actua l ly fi le the su it . " ACE recorded th is bel ief i n  its c la im fi le .  Wi l l iams Kastner 

3 The motion and order also entered defau lt as to the Sears defendants , 
who the parties do not d ispute were at that t ime protected by the bankruptcy stay. 

4 During the stay, M iguel was "not requ i red to submit any response, answer, 
or  other p lead i ngs in connect ion with the Action ,  and the Act ion may not conti nue 
aga inst either any app l icab le Debtor or  any app l icab le Non-Debtor Party . "  

4 
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did not file the notice with the court, but on January 24, 201 9, it mailed the notice 

extending the automatic stay to Miguel to Hawkins's counse l .  I t  captioned the 

notice using the caption of Hawkins's lawsuit, described Hawkins's counsel as 

"Attorneys for Plaintiff," and did not ind icate a cause number. The notice stated 

Williams Kastner represented only "Defendant Sears, Roebuck and Co. , "  an entity 

that was not named as a party. 

On April 25, 201 9, in violation of the bankruptcy stay, Hawkins moved for 

an order of default and default judgment against Miguel . The record does not 

ind icate Hawkins gave notice of the motion to Will iams Kastner. Hawkins argued 

at the hearing that Miguel and his employer had not appeared in the action, which 

meant they were not entitled to notice under CR 55(a)(3). Hawkins included an 

April 23, 201 9  declaration by her chiropractor Chris Rivera, DC, stating that as a 

result of the November 1 6 , 201 6 collision ,  Hawkins suffered permanent injuries 

and would not regain the full state of health enjoyed prior to the collision .  Dr. Rivera 

stated Hawkins had incurred reasonable and necessary medical charges 

consisting of $5,266.00 incurred on November 1 6, 201 6  for an emergency 

department visit with computerized tomography scans of her head and cervical 

spine, $760.00 charged the same day by Evergreen Emergency Services, and 

$ 17 , 1 1 1 .32 charged by Dr. Rivera for chiropractic services starting on November 

1 8, 201 6, and running through June 30, 201 7,  total ing $23,1 37.32. Hawkins 

claimed lost income of $1 25,880.00 and past and future noneconomic damages 

tota ling $250,000.00. 

5 
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The super ior cou rt held a heari ng on the motion for defau lt and heard 

test imony from Hawki ns regard i ng her i nj u ries from the co l l is ion . When the 

superior cou rt i nqu i red whether the defendants had insurance ,  Hawkins 's counsel 

answered i n  a manner that d id not d isclose his previous commun icat ions with 

Sedgwick or the bankruptcy stay he had received from Wi l l iams Kastner, i nstead 

a l l ud i ng to the poss ib i l ity of a coverage d ispute : 

We are aware of one insurer ,  at least what I th i nk  is an i nsurer .  But 
I 'm  gett ing m ixed s igna ls on whether there's actual  coverage ,  so I 
rea l ly can't  say that pos itive ly i n  the affi rmative . And then two of 
these th ree defendants are confi rmed-wel l ,  I can't  say confi rmed . 
No ,  they haven 't appeared so I rea l ly have no idea at a l l  from them 
from even an i nsurer .  

The super ior cou rt entered an order of defau lt and j udgment for $399 ,297 . 32 ,  p l us 

statutory costs of $ 1 ,455 .05 ,  beari ng i nterest at 7 . 50 percent .  

On August 26 , 2020 ,  Hawki ns's counsel sent a letter to M igue l  i nform ing 

h im of  the defau lt j udgment entered aga inst h im and advis ing that he owed the 

j udgment ,  at that t ime tota l i ng  $440 , 827 . 6 1  with i nterest , but also now stat ing that 

h is i nsurer shou ld pay the judgment because it had committed bad fa ith . 

Hawkins's counsel stated i n  the letter, 

I can free you from this judgment and subpoena,  however. This is 
the worst case of insurance bad fa ith conduct I have ever seen .  You r  
i nsurer shou ld have to pay, not you .  Hopefu l ly ,  the i nsurer and  the i r  
lawyer wi l l  not recommend that you fi le a bankruptcy when the 
insurer shou ld be obl igated to pay for its g ross neg l igence i n  
m ishand l i ng  the cla im .  

I wou ld l i ke to d iscuss th is with you .  However, I cannot help you ,  and 
our offer to free you from paying th is j udgment is withd rawn , if you 
contact you r  insurance company. 

6 
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After assisting Miguel in selecting an attorney, Hawkins's counsel e-mailed 

Miguel's counsel a draft settlement agreement with assignment of rights and 

covenants. Miguel agreed, among other things, to assign certain claims against 

ACE to Hawkins in exchange for Hawkins's agreement not to execute the default 

judgment against Migue l ,  then amounting to $443,323.00. Miguel's counsel e­

mailed Hawkins's counsel the signed settlement agreement on October 9 ,  2020. 

Attorney time records that Hawkins later filed in the superior court after 

being awarded attorney fees shed light on the next events. Hawkins hired Foster 

Garvey PC. On November 9, 2020, Foster Garvey reviewed "Sears documents 

and multiple docket filings." On November 1 2 , 2020, Foster Garvey had a call with 

Hawkins's counsel after having researched extension of a bankruptcy stay to non­

debtor parties. With Foster Garvey's assistance, Hawkins reached a stipulation 

with Sears, and on April 5, 2021 , the bankruptcy court entered an order l ifting the 

automatic bankruptcy stay as to Miguel . 

With the stay l ifted, on June 23, 2021 , Miguel signed a new settlement 

agreement that Hawkins's counsel had previously sent Miguel's counse l .  This 

agreement was similar to the first settlement agreement, except it increased the 

amount of the settlement from $443,323.00 to $1 .5 mi l l ion. The new agreement 

also provided for judgment interest at 1 2  percent. Hawkins filed a motion for a 

determination of reasonableness with respect to the June 23, 2021 settlement 

agreement and for judgment thereon. Hawkins relied on the same April 23, 201 9  

declaration by Dr. Rivera she had relied on two years earlier. However, Hawkins 

signed a new declaration in which she explained that her injuries had turned out to 

7 
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be worse than she had envis ioned when she obta i ned the defau lt j udgment .  

Although not i nd icati ng e i ther supporti ng expert testimony or any new med ical 

treatment s ince 201 7 ,  Hawki ns a l l uded to the poss ib i l ity of havi ng "known effects" 

of a traumatic bra in  i nj u ry .  Hawkins re l ied on a two page declaration by the 

attorney to whom her counsel had referred M igue l , who stated it is "not unusual  for 

a traumatic bra in  i nj u ry (TB I )  case i n  Wash ington to be reso lved for wel l  over $ 1  

m i l l ion , "  and that sett lement of $ 1 . 5  m i l l ion was reasonable .  Hawkins 

acknowledged that she had not g iven notice of the heari ng to any insurers .  5 

Meanwh i le ,  ACE's c la im fi le i nd icates it fi rst took note of the l ift ing of the 

bankruptcy stay as to M igue l  on J u ly 2, 202 1 . That day, ACE documented a p lan 

to contact defense counse l .  On J u ly 1 9 , 202 1 , Wi l l i ams Kastner fi led a notice of 

appearance on behalf of Sears ,  Roebuck and Co. , A&E ,  and M iguel and mai led a 

copy of the notice to Hawki ns's counse l .6 

On Ju ly 20 ,  202 1 , the superior cou rt e-mai led a s ig ned copy of the order on 

Hawkins's motion for determ inat ion of reasonableness to Hawkins and Wi l l iams 

Kastner. Enteri ng the order on Ju ly 2 1 , 202 1 , the super ior cou rt g ranted Hawkins's 

motion to fi nd the sett lement reasonab le .  On August 1 2 , 202 1 , Hawki ns and 

M igue l  mai led ACE a 20 day presu it notice and pu rported opportun ity to cu re under 

5 Separate ly, Hawkins moved to vacate the order of defau lt and defau lt 
j udgment agai nst Alsuwaidan . Two days later ,  Hawkins fi led a new motion for 
order of defau lt aga inst Alsuwaidan . She also moved to vacate the May 2 ,  20 1 9  
defau lt order and defau lt j udgment aga inst M igue l ,  which the super ior cou rt 
g ranted . On J u ly 1 5 , 202 1 , Hawkins moved for vo l untary d ism issal of A&E and 
Sears ,  which the superior cou rt g ranted . 

6 Miguel 's counsel subsequently e-mai led Wi l l iams Kastner assert ing 
M igue l  d id not consent to its representat ion and requested that Wi l l iams Kastner 
withd raw its appearance on behalf of M igue l . 

8 
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I FCA. Around the same time,  Hawki ns and Migue l  ag reed on a new i nter l i neat ion 

to the sett lement ag reement ,  to clarify the i r  i ntent concern ing M igue l 's  rig ht to 

rece ive damages obta i ned by Hawkins in pu rsu ing the ass igned c la ims.  On 

September 2 ,  202 1 , the superior cou rt entered a confess ion of j udgment aga inst 

M igue l  for $ 1 . 5  m i l l ion . Hawki ns fi led a corrected amended compla int ,  asserti ng 

c la ims aga inst ACE for neg l igence ,  v io lat ion of I FCA, and breach of the d uty of 

good fa ith , and on October 1 ,  202 1 , served ACE th rough the Office of the 

I nsurance Comm issioner .  

Lit igation between Hawkins and ACE fo l lowed . In respons ive p lead ings ,  

ACE asserted , among other affi rmative defenses , that M igue l  v io lated the 

cooperat ion c lause of the po l icy and " [s]uch acts forfe ited coverage for the 

damages sought by [Hawkins] . "  Hawki ns fi led a motion for part ia l  summary 

j udgment agai nst ACE seeking to estab l ish coverage for Hawkins's j udgment 

aga inst M igue l ,  stri ke ACE's affi rmative defenses , enter j udgment aga inst ACE on 

the amount of the covenant j udgment, and fi nd ACE l iable for breach of contract ,  

v io lat ion of I FCA, and fa i l u re to act i n  good fa ith . 7 ACE fi led a CR 60 motion to 

7 The super ior cou rt briefly stayed its proceed i ngs .  AC E's parent company, 
Chubb ,  on October 7, 2022 , fi led a motion i n  the Sears bankruptcy seeking to vo id 
acts Hawkins had taken agai nst M igue l  du ring the pendency of the stay, as wel l  as 
the subsequent June 23 ,  202 1 sett lement and the reasonableness determ ination . 
The bankruptcy cou rt ru led that the defau lt judgment and fi rst sett lement 
ag reement were entered in v io lat ion of the automatic stay and were vo id ab i n it io , 
but the second sett lement ag reement ,  the reasonableness order ,  and the 
confess ion of j udgment were not .  Other than vacati ng the proceed ings it found 
vio lated the bankruptcy stay, the cou rt sa id i t  wou ld " leave to the state court i n  
Wash ington to assess a l l  t he  parties' rig hts . "  The  cou rt said its ru l i ng was "not to 
be read as an endorsement of any party's posit ion or not in connection with other 
issues that m ight properly come before the Wash ington state court . "  
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re l ieve M igue l  and ACE from j udgments and orders .  I n  add it ion to seeking vacatu r 

of the May 2 ,  20 1 9 order of defau lt which Hawkins had vo l untari ly vacated and the 

bankruptcy court had vacated as wel l ,  and the October 9, 2020 sett lement that the 

bankruptcy court had vacated , ACE sought vacatu r of M iguel 's representat ion 

ag reement with the attorney referred by Hawkins's counse l , the June 23, 202 1 

sett lement, the reasonableness determ ination ,  and the later i nterl i neated 

sett lement ag reement. 

The super ior cou rt g ranted Hawkins's motion for part ia l  summary j udgment 

and den ied ACE's CR 60 motion . I n  a May 3 ,  2023 order g rant ing Hawkins's 

motion for part ia l  summary j udgment, the superior cou rt concl uded Hawkins's 

neg l igence c la ims and consent j udgment aga inst M igue l  were covered by ACE's 

i nsurance po l icy ,  and Hawkins was entit led to the $ 1 . 5  m i l l ion consent j udgment 

plus i nterest. The super ior cou rt concl uded that ACE as a matter of law breached 

the insurance po l icy ,  b reached the duty of good fa ith , and vio lated I FCA. The court 

struck ACE's affi rmative defense that M igue l  fa i led to comp ly with the po l icy's 

cond itions to the prejud ice of ACE. 8 The superior cou rt found that enhanced 

damages were appropriate under I FCA, and Hawkins was entitled to recover 

reasonable attorney fees and costs under O lympic Steamship Co.  v. Centenn ia l  

I nsurance Co. , 1 1 7 Wn .2d 37 ,  8 1 1 P .2d 673 ( 1 99 1 ) .  I n  a May 3 ,  2023 j udgment ,  

after add i ng treb le damages under I FCA, the court entered j udgment for Hawkins 

aga inst ACE i n  the amount of $5 ,443 ,200 .00 .  Hawkins moved for attorney fees 

8 ACE does not ass ign error on appeal to the superior cou rt's stri k ing its 
affi rmative defenses . 
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pu rsuant to the summary j udgment order ,  and on May 23 ,  2023 ,  the super ior cou rt 

entered j udgment aga inst ACE for $232 , 1 95 .60 .  ACE appea ls .  9 

I I  

ACE argues the super ior cou rt's imputat ion of the reasonableness 

determ inat ion to ACE vio lated AC E's rig ht to due process because it was not g iven 

notice of the hearing . 1 0  We ag ree . We review cla imed due process vio lat ions de 

nova . Post v.  C ity of Tacoma,  1 67 Wn .2d 300 , 308 , 2 1 7  P . 3d 1 1 79 (2009) . 

Hawkins invokes the ru le that a l iab i l ity i nsurer who fa i ls  to defend is bound 

by a reasonable sett lement made by the insured . It is wel l  settled that " [w]hen the 

insurer had an opportun ity to be i nvo lved i n  a sett lement fixi ng its i nsured 's l iab i l ity , 

and that sett lement is j udged reasonable by a j udge ,  then it is appropriate to use 

the fact of the sett lement to estab l ish l iab i l ity and the amount of the sett lement as 

the presumptive damage award for pu rposes of coverage . "  Mut .  of Enumclaw I ns .  

Co .  v .  T & G Const., I nc . , 1 65 Wn .2d 255 , 267 , 1 99 P . 3d 376 (2008) . The question 

here is what is meant by the insu rer's havi ng an "opportun ity to be i nvo lved i n  a 

9 The parties do not d ispute that the summary j udgment order and resu lt ing 
j udgments d isposed of fewer than a l l  c la ims .  The superior cou rt certified its May 
3 ,  2023 judgment under CR 54(b) , and supported its certification with written 
fi nd ings .  The parties do not d ispute the appealab i l ity of the summary j udgment 
order ,  and we ag ree the super ior cou rt's fi nd i ngs adequate ly i nd icate there existed 
" i n  fact some danger of hardsh ip  or i njust ice that wi l l  be a l lev iated by an immed iate 
appea l . "  Fox v. Sunmaster Prods . , I nc . , 1 1 5 Wn .2d 498 , 503 ,  798 P .2d 808 ( 1 990) . 
Thus ,  we accept review under RAP 2 .2 (d ) .  

1 0  Hawkins argues we shou ld not cons ider ACE's d ue process argument 
because it was not ra ised i n  the tria l  cou rt .  However, i n  its October 1 0 , 2022 
response to Hawkins's mot ion for partia l  summary j udgment, ACE argued that it 
was not bound by the reasonableness determ inat ion because it d id not have notice 
of the heari ng and the opportun ity to i ntervene .  ACE therefore ra ised the issue i n  
t he  tria l  cou rt .  
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sett lement" for pu rposes of th is ru le .  kl Hawki ns poi nts to her service of process 

on M igue l ,  and h is forward ing process to h is employer and in tu rn ACE ,  as 

satisfying the req u i rement that ACE have the opportun ity to partic ipate in the 

l it igation in order to be bound by Hawkins and M iguel 's sett lement. I t is und isputed 

Hawkins and M iguel d id not g ive ACE subsequent notice of the sett lement, or of 

the i r  i ntent to obta in  a reasonableness determ ination , unti l after they had 

presented the i r  motion and obta i ned the order. 

The d iscuss ion i n  T & G started from the long-settled ru le that " 'an insu rer 

wi l l  be bound by the fi nd i ngs ,  concl us ions and j udgment entered i n  the act ion 

aga inst the tortfeasor when it has notice and an opportun ity to i ntervene in the 

underlyi ng action . '  " kl at 263 (quot ing F isher v .  Al lstate I ns .  Co. , 1 36 Wn .2d 240 ,  

246 , 96 1 P . 2d 350  ( 1 998)) . "The ru le i s  that when an i nsurer has notice of an  

act ion agai nst an i nsured , and  i s  tendered an opportun ity to defend , i t  is bound by 

the judgment there in  upon the question of the insured 's l iab i l ity . '' East v .  F ie lds ,  

42  Wn .2d 924 , 925 , 259 P .2d 639 ( 1 953) . The j udgment is not conc lus ive as  to 

the question of coverage because "the causes of act ion for tort l iab i l ity and for 

indemn ity l iab i l ity are separate and d isti nct . "  kl However, "the insurer is bound 

by any materia l  finding of fact essential to the j udgment of tort l iab i l ity , "  inc lud i ng 

fi nd i ngs of fact that are "decis ive of the question of the coverage . "  kl at 926 . I n  

East, the i nsurer refused to defend an automobi le i nj u ry c la im based on a coverage 

excl us ion . kl at 925 . When the subsequent l iab i l ity judgment necessari ly i ncluded 

a fi nd ing d ispositive of the excl us ion-there ,  that the veh icle owner occup ied the 
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veh icle at the t ime of the co l l is ion-the court held th is fact and the resu lt ing 

j udgment were b i nd i ng on the insurer . 1 1  ill at 928.  

In T & G, although the Supreme Cou rt looked to its more recent decis ions 

i n  underinsured motorist (U I M) cases , 1 2  i t aga in  app l ied the ru le recogn ized i n  East 

1 1  H istorica l ly ,  cou rts have described th is ru le as a general  pr inc ip le of 
indemn ity .  Coblentz v. Am . Su r. Co .  of N .Y. , 4 1 6 F . 2d 1 059 ,  1 062-63 (5th C i r . 
1 969) ("Where either an i ndemn itor or  l iab i l ity i nsurer has notice of a proceed ing 
aga inst h is i ndemn itee or i nsured , and is afforded an opportun ity to appear and 
defend , a j udgment rendered aga inst the indemn itee or i nsured , i n  the absence of 
fraud or co l l us ion , is conc lus ive aga inst the i ndemn itor  or i nsurer as to a l l  mater ia l  
matters determ i ned there in . ") ;  But ler Bros . v .  Am . F id . Co. , 1 20 M i nn .  1 57 ,  1 68 ,  
1 39 N .W. 355 ( 1 9 1 3) ("[W]here there i s  a tr ial and  j udgment i n  the act ion agai nst 
the indemn itee, after notice to defend g iven to the indemn itor, the j udgment is 
conc lus ive evidence that the indemn itee was l iab le , and as to the amount . ") ;  cf. 
U n ited Servs . Auto . Ass' n v. Morris ,  1 54 Ariz .  1 1 3 , 1 20 ,  74 1 P .2d 246 ( 1 987) 
(" [T]he indemn itor wi l l  be l iab le to the indemn itee to the extent that the i ndemn itee 
estab l ishes that the sett lement was reasonable and prudent under  a l l  the 
c i rcumstances . ") .  

1 2  Wash ington , l i ke other states , has extended the East ru le to U I M  
insurance .  F isher ,  1 36 Wn .2d 246-47 (co l lecting cases) (citi ng F inney v .  Farmers 
I ns .  Co . ,  2 1  Wn . App .  60 1 , 6 1 8 ,  586 P .2d 5 1 9 ( 1 978) , aff'd , 92 Wn .2d 748 ,  600 
P .2d 1 272 ( 1 979) ) .  In  F isher ,  with the U I M  carrier's knowledge ,  F isher arbitrated 
an i nj u ry c la im to a fi na l  award aga inst the tortfeasor. ill at 243 .  The Supreme 
Court held the U I M  i nsurer was bound by any resu lt ing judgment if it had been 
afforded notice and an opportun ity to i ntervene .  ill at 249-50 .  Although 
recogn iz ing the d ifference between U I M  and l iab i l ity i nsurance ,  the court 
concl uded th is was appropriate i n  l i ght of " [t]he poss ib i l ity of anomalous resu lts , 
red undant l it igation ,  as wel l  as preventi ng i nsurers from p icki ng and choos ing the i r  
j udgments . "  ill at  248 .  The  Supreme Cou rt held a U IM insu rer was barred from 
re l it igati ng the amount of a damage award i n  a defau lt judgment i n  Lenzi v .  
Red land I nsurance Co . ,  1 40 Wn .2d 267 , 280-8 1 , 996 P .2d 603 (2000) , and , o n  the 
issue of notice , exp la i ned that the U I M  insured had no d uty "other than t imely 
notifying [the i nsurer] of the fi l i ng of the summons and compla int , " because the 
p lead ings wou ld "put an a lert and concerned party on notice that fu rther 
proceed ings i n  which it m ight have an i nterest may occu r, " and that to protect its 
i nterests , the i nterested party "needs to act , "  id . at 276 (footnote om itted) .  Cf. 
Greer v.  Nw. Nat' I I ns .  Co . , 1 09 Wn .2d 1 9 1 , 1 94 ,  202-03 , 743 P .2d 1 244 ( 1 987) 
(th i rd party l iab i l ity carrier bound by defau lt j udgment aga inst insu red to the extent 
of coverage) . Lenzi and F isher cited with approva l F i nney, 2 1  Wn . App .  at 6 1 7 ,  i n  
which we fi rst appl ied the ru le to  U I M  insurance ,  cit i ng East. 
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to a th i rd party l iab i l ity carrier .  U n l i ke the l iab i l ity carrier i n  East , i n  T & G the carrier 

defended u nder a reservation of rig hts and brought a declaratory j udgment act ion 

d isput ing its ob l igat ion to provide coverage on numerous g rounds .  1 65 Wn .2d at 

260 , 26 1 -62 . Even i n  that setti ng , the court exp la i ned , "The insurer is bound 'to 

what m ight ,  or shou ld , have been l it igated as wel l  as to what was actua l ly l it igated ' " 

by the insu rer by participati ng i n  the underlyi ng l iab i l ity su it .  kl at 263 ( i nternal 

quotat ion marks om itted) (quot ing Lenzi v .  Red land I ns .  Co . , 1 40 Wn .2d 267 , 280 ,  

996 P .2d 603 (2000) ) .  Th is i ncludes " [w]hat the insured is lega l ly ob l igated to pay , "  

which is "the exact issue to  be determ i ned i n  the l iab i l ity su it . "  kl And , the ru le 

b inds the insurer for pu rposes of its contractual coverage ob l igat ion up to the po l icy 

l im it regard less of the existence or not of bad fa ith i n  the insurer's fa i l u re to 

part ic ipate . 1 3  kl at 266-67 .  

Precl us ion is l im ited i n  that, where " 'the court makes fi nd i ngs of  fact but the 

j udgment is not dependent upon these fi nd i ngs ,  they are not conclus ive between 

the parties in a subsequent action . ' " East, 42 Wn .2d at 926 (quoti ng RESTATEMENT 

13  The insurer's l iab i l ity is broader when it has acted in  bad fa ith . " [ l ]f an 
i nsurer acts i n  bad fa ith by refus ing to effect a sett lement for a smal l  sum ,  an 
i nsured can recover from the insurer the amount of a j udgment rendered agai nst 
the insured , even if the j udgment exceeds contractual  po l icy l im its . '' Bese l v .  Vik ing 
I ns .  Co .  of Wiscons i n ,  1 46 Wn .2d 730 , 735 , 4 9  P . 3d 887 (2002) (cit ing Evans v .  
Cont' I Cas . Co . , 40 Wn .2d 6 1 4 , 627-28 ,  245 P .2d 470 ( 1 952) ) .  The amount of the 
j udgment is then mere ly one component among others of the damages for which 
the insurer is l iab le .  M i l ler  v .  Kenny. 1 80 Wn . App .  772 , 802 , 325 P . 3d 278 (20 1 4) 
("Once it is determ ined that the insurer acted i n  bad fa ith by fa i l i ng  to sett le ,  
typ ica l ly the ch ief component of the i nsured 's damage caused by that fa i l u re wi l l  
be  the  insured 's l iab i l ity to  the th i rd party . Th i s  component is measured by  the 
amount of the th i rd party's covenant j udgment agai nst the insured . However, the 
i nsured 's damages may i nc lude as an add it ional  component the damages caused 
to him by the insurer's bad fa ith . '') . 
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OF JUDGMENTS § 68 ,  at 309 ( 1 942)) . I n  F in ney v. Farmers I nsurance Co. , we 

app l ied the ru le to a j udgment where " l iab i l ity was d isputed by the parties to the 

prior l it igation and was subm itted to the j udge for h is determ ination . "  2 1  Wn . App .  

60 1 , 6 1 8- 1 9 ,  586  P .2d 5 1 9 ( 1 978) . But we d isti ngu ished Yakima Cement Prod ucts 

Co.  v. Great American I nsurance Co. , 1 4  Wn . App .  557,  544 P .2d 763 ( 1 975) . 

F i n ney, 2 1  Wn . App .  at 6 1 8 .  I n  Yakima Cement, the parties settled a d ispute after 

the p la i ntiff's i nsurer had den ied tender of defense of countercla ims .  1 4  Wn . App .  

a t  558-59 .  After settl i ng ,  they asked the  tria l  cou rt to enter ag reed fi nd i ngs of fact 

and concl us ions of law. ill at 559 .  U nder East , we held the ag reed fi nd i ngs and 

conclus ions were not b i nd i ng on the insurer i n  a subsequent coverage act ion 

because they were not necessary to the term ination of the underlyi ng action .  ill 

at 560-62 . A j udgment is " ' not conc lus ive of any matter which was i nc identa l ly 

cogn izab le i n  that action , or  which came co l latera l ly i n  question ,  nor of any matter 

to be i nferred by argument and construct ion from the j udgment . ' " East , 42 Wn .2d 

at 926 (quoti ng 2 HENRY CAMPBELL BLACK, A TREATISE ON THE LAW OF JUDGMENTS 

§ 6 1 1 ,  at 928 (2d ed . 1 902)) . These decis ions estab l ish that an i nsurer who is 

g iven notice and who fa i ls to defend where there is an ob l igation to do so is bound 

by a l it igated judgment on the l iab i l ity i ndemn ified . 

A coro l lary ru le of equa l  antiq u ity is that such an insurer is bound by a 

reasonable sett lement. Wash i ngton recogn ized the b ind i ng effect of a reasonable 

sett lement i n  Evans v .  Conti nental Casua lty Co. , 40 Wn .2d 6 1 4 , 628 , 245 P .2d 470 

( 1 952) , i n  which the court concl uded , where an insurer defends under a reservation 

of rig hts ,  " it is wel l  estab l ished that the insured may settle and recover from the 
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i nsurer . " Evans traced the ru le at least to St. Lou is Dressed Beef & Provis ion Co.  

v .  Maryland Casua lty Co. , 20 1 U . S .  1 73 ,  1 77 ,  1 82 ,  26 S .  Ct. 400 , 50 L .  Ed . 7 1 2  

( 1 906) , i n  which the insured paid out sett lements feari ng "heavy j udgments if the 

act ions were perm itted to proceed to tria l , "  and Just ice Ho lmes observed that "a  

sum paid i n  the prudent sett lement of a su it is paid under the compu ls ion of the 

su it as tru ly as if it were paid upon execution . "  Evans held the ru le that the insurer 

must exercise good fa ith " 'app l ies with equa l  force to a prudent sett lement made 

by the assu red in the face of a potent ia l  j udgment far i n  excess of the l im its of the 

po l icy .  Why shou ld the assured be requ i red to wa it u nt i l  after the storm before 

seeking refuge . ' " 40 Wn .2d at 629 (quot ing Traders & Gen . I ns .  Co.  v. Rudco O i l  

& Gas Co. , 1 29 F .2d 62 1 , 627 ( 1 0th C i r. 1 942) ) .  

However, p recl us ive effect is g iven to  a sett lement on ly to the extent the 

sett lement is reasonable and made without fraud or co l l us ion . Evans a l lowed 

recovery of the amounts the insured paid in sett lement, but on ly "p rovided that 

such sums were reasonable and were paid i n  good fa ith . "  40 Wn .2d at 628 . Th is 

is especia l ly re levant to a covenant sett lement. A covenant sett lement i nvo lves 

th ree featu res : " ( 1 ) a stipu lated or consent j udgment between the p la i ntiff and 

insured , (2) a p la i ntiff's covenant not to execute on that j udgment aga inst the 

insured , and (3) an ass ignment to the p la i ntiff of the insured 's coverage and bad 

fa ith cla ims agai nst the insu rer . " B i rd v .  Best P lumb ing Grp . ,  LLC , 1 75 Wn .2d 756 , 

764-65 ,  287 P . 3d 551  (20 1 2) .  If the amount of the sti pu lated j udgment is deemed 

reasonable by a tria l  cou rt ,  i n  add ition to be i ng conc lus ive as to the insured 's 

l iab i l ity for pu rposes of coverage ,  T & G, 1 65 Wn .2d 267 , it becomes the 
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presumptive measure of that component of damages i n  a later bad fa ith act ion 

aga inst the insurer ,  Bese l v .  Vik ing I ns .  Co .  of Wiscons i n ,  1 46 Wn .2d 730, 738, 49 

P . 3d 887 (2002) . 

" [A] covenant not to execute ra ises the specter of co l l us ive or fraud u lent 

settlements . "  ,kl Th is cou rt has observed that in such cases "an i nsured may 

settle for an i nflated amount to escape exposu re and thus ca l l  i nto question the 

reasonableness of the sett lement . "  Chaussee v.  Md . Cas . Co . , 60 Wn . App .  504 ,  

5 1 0 ,  803 P .2d 1 339 , 8 1 2  P .2d 487 ( 1 99 1 ) .  To guard aga i nst an un reasonable 

covenant sett lement, i n  Chaussee we adopted the n i ne factor test to determ ine 

reasonableness the Supreme Cou rt had developed to determ ine setoffs among 

jo int tortfeasors under RCW 4 .22 . 060 . 1 4  60 Wn . App .  at 5 1 2 .  " [T]he Chaussee 

criteria protect insurers from excess ive j udgments , "  the Supreme Court has 

exp la i ned , "especia l ly" where "the insurer has notice of the reasonableness 

heari ng and has an opportun ity to argue aga inst the sett lement's reasonableness . "  

Bese l ,  1 46 Wn .2d a t  739 .  

1 4  The factors are :  " ' [T]he re leas ing person 's  damages ; the merits of  the 
re leas ing person 's l iab i l ity theory;  the merits of the re leased person 's defense 
theory;  the re leased person 's  re lative fau lts ; the risks and expenses of conti nued 
l it igation ; the re leased person 's  ab i l ity to pay; any evidence of bad fa ith , co l l us ion , 
or  fraud ; the extent of the re leas ing person 's  i nvest igation and preparat ion of the 
case ; and the i nterests of the parties not being re leased . ' " Chaussee , 60 Wn . 
App .  at 5 1 2  (a lterat ion i n  orig ina l )  (q uot ing G lover v. Tacoma Gen .  Hosp. , 98 
Wn .2d 708 ,  7 1 7 ,  658 P .2d 1 230 ( 1 983) , abrogated on other grounds by Crown 
Contro ls ,  I nc .  v. Smi ley. 1 1 0 Wn .2d 695 , 756 P .2d 7 1 7 ( 1 988)) . The Supreme 
Court approved th is approach in Bese l ,  1 46 Wn .2d at 738-39 , formal ly adopted the 
use of RCW 4 .22 . 060 i n  B i rd ,  1 75 Wn .2d at 767 , and acknowledged aga in  its 
havi ng done so i n  Wood v. M i l ion is Constr. , I nc . , 1 98 Wn .2d 1 05 ,  1 20-2 1 , 492 P . 3d 
8 1 3 (202 1 ) .  
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When cou rts have bound insurers to sett lements ,  they have a l lowed the 

insurer to be heard on reasonab leness , somet imes even in col lateral p roceed ings 

l it igated after the sett lement. In T & G, the insurer had actively part ic ipated i n  the 

l it igation , �. 1 65 Wn .2d at 26 1 -62 , and with that backg round the court 

cond it ioned precl us ion on the insu rer's "opportun ity to be invo lved i n  a 

sett lement"-as opposed to merely the l it igation , id . at 267 . Contrary to Hawkins's 

argument ,  T & G does not speak expressly to a factual scenario i n  which the 

insurer was absent from the l it igation .  But  the  authorities on which i t  re l ied were 

exp l icit that, to be bound , the insurer must be g iven notice of a proposed covenant 

sett lement and an opportun ity to be heard on i ts reasonab leness . 

I n  U n ited Services Automobi le Association v. Morris ,  1 54 Ariz. 1 1 3 , 1 1 5- 1 6 ,  

1 1 9 , 74 1 P .2d 246 ( 1 987) , i n  the i nsurer's declaratory j udgment act ion on  

coverage ,  the court held the insured cou ld enter i nto a sett lement with the c la imant 

when being defended under a reservation of rig hts ,  but cautioned that such 

sett lements "must be made fa i rly, with notice to the insurer, and without fraud or 

co l l us ion on the insurer . " 1 5  (Emphasis added . )  Recogn iz ing the r isk of an " i nflated" 

sett lement, the cou rt exp la i ned the i ndemn itor wi l l  be l iab le "to the extent that the 

indemn itee estab l ishes that the sett lement was reasonable and prudent under a l l  

the c i rcumstances . "  kl at  1 20 .  The court remanded for a determ inat ion of  the 

extent to which the insured cou ld estab l ish reasonableness . kl at 1 2 1 . T & G next 

1 5  Morris refers to a "Damron ag reement , "  which is a sett lement with a 
covenant not to execute and an ass ignment of the insured 's rig hts as s im i larly 
described in B i rd .  Morris ,  1 54 Ariz. at 1 1 9 (citi ng Damron v. S ledge , 1 05 Ariz. 1 5 1 ,  
1 53 ,  460 P .2d 997 ( 1 969)) . 
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cited Patrons Oxford I nsu rance Co.  v. Harris , 2006 M E  72 , 905 A .2d 8 1 9 .  T & G ,  

1 65 Wn .2d at 267 . I n  Patrons Oxford ,  aga in  i n  the insurer's declaratory j udgment 

action ,  the cou rt refused to b i nd the insurer to "an unchal lenged amount jud icia l ly 

determ ined after an uncontested hearing on damages , or  an amount not jud ic ia l ly 

determ ined to which its i nsured ag rees because the insured cou ld ag ree to settle 

for an i nflated amount. " 2006 ME at 1J 1 9 . The court remanded for a determ inat ion 

of reasonableness. � F ina l ly ,  T & G cited M i l ler v .  Shugart ,  3 1 6  N .W.2d 729 

(M i n n .  1 982) . T & G, 1 65 Wn .2d at 267 . In M i l ler ,  after fi nd ing a sett lement was 

not the product of fraud or co l l us ion , 3 1 6  N .W.2d at 734 ,  the court held a stipu lated 

j udgment was not b ind ing  on the i nsurer unt i l  the settl ing parties estab l ished 

reasonab leness , id . at 735 . These decis ions are consistent with our  decis ion i n  

Yakima Cement, i n  which we enterta i ned the insurer's argument aga inst being 

bound by the underlyi ng consent j udgment i n  a subsequent act ion on coverage .  

14  Wn . App .  at 559 , 56 1 . Thus ,  i n  add it ion to  the language and  reason i ng of T & G ,  

Bese l ,  and  Yakima Cement strong ly s ig na l i ng so ,  the non-Wash i ngton authorit ies 

on which T & G re l ied exp l icit ly held that an insurer must be g iven notice of the 

reasonableness hearing itself in order to be bound by its outcome, and not merely 

notice that the underlyi ng su it had been commenced . 

Wash ington decis ions d iscuss ing notice have described presented 

c i rcumstances as sufficient to satisfy d ue process , but without add ress ing whether 

lesser notice wou ld have sufficed . See B i rd ,  1 75 Wn .2d at 774 ("Farmers was 

afforded notice ,  i ntervened , and partic ipated in a lengthy and h igh ly contested 

heari ng on the issue of the reasonab leness . We have considered th is process and 
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concl uded it adequate ly protects the i nterest of i nsurers agai nst excess ive 

j udgments . ") .  Th is court has held "s ix days' not ice was consistent with d ue process 

because it was a reasonable amount of t ime for [the insurer] to make an 

appearance and defend its i nterests at  the hearing , "  where the insurer had been 

participati ng in the action ,  was aware of ongo ing sett lement negotiations ,  and the 

motion to determ ine reasonableness was brought in comp l iance with local cou rt 

ru les . Red Oaks Condo.  Owners Ass' n  v. Sundqu ist Ho ld i ngs, I nc . , 1 28 Wn . App .  

3 1 7 ,  326 & n . 2 1 , 1 1 6 P . 3d 404 (2005) . We said , "To be  consistent with d ue 

process , notice 'must afford a reasonable t ime for those i nterested to make the i r  

appearance . '  " � at  324 (quot ing Mu l lane v .  Cent . Hanover Bank & Tr .  Co . , 339 

U . S .  306,  3 1 4 , 70 S. Ct. 652 , 94 L .  Ed . 865 ( 1 950)) . B i rd and Red Oaks held that 

notice was sufficient to satisfy d ue process in  those cases , but they d id not define 

the m in imum necessary to satisfy the Fou rteenth Amendment. 1 6  

The insurer's rig ht to notice of a reasonableness heari ng i s  also not defi ned 

by decis ions recogn iz ing the insured 's option to sett le free of contractual  restra int 

without notice to an i nsurer who has fa i led to defend . I n  Nauti l us ,  I nc .  v .  

Transamerica Tit le I nsurance Co.  of Wash ington , a property d ispute arose 

between Nauti lus and its neighbor. 1 3  Wn . App .  345 ,  347 ,  534 P .2d 1 388 ( 1 975) . 

The neighbor brought su it agai nst Nauti l us  to qu iet title ,  and Nauti l us  tendered 

defense of the act ion to its insu rer ,  wh ich refused to defend . � Nauti l us settled 

1 6  To the extent Hawki ns argues that ACE rece ived notice because the 
superior cou rt e-mai led the a l ready s ig ned reasonableness determ inat ion to 
Wi l l iams Kastner on Ju ly 20 ,  20 1 9 , the day after it appeared for M igue l ,  th is p la i n ly 
does not amount to notice satisfyi ng the standard of Mu l lane .  
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the act ion by conveying the d isputed land to its ne ighbor and subsequently sued 

its i nsurer to recover damages . kl On appea l ,  the insurer argued the damage 

award was improper because the va luat ion of the d isputed land was "not with i n  the 

range of accepted testimony and was unsupported by substant ia l  evidence . "  kl 

at 350 . We held the tria l  cou rt's damage award was supported by substant ia l  

evidence because 

the [tria l ]  cou rt in its ora l  op in ion thorough ly ana lyzed the evidence 
presented on the question of the front foot val uation of the tide lands .  
Wh i le language of the court i nd icates that it d id not fi nd that either 
party presented va luat ions of comparable land , it had before it 
d ifferi ng op in ions which presented a wide range of factors al l  of wh ich 
it cou ld properly cons ider i n  arrivi ng at a va luation . 

kl at 35 1 (footnote om itted) .  I n  other words ,  i n  the act ion to obta in  coverage ,  the 

parties l it igated the reasonable va lue of the ceded land . 

Hawkins focuses on the Nauti l us 's reject ion of the insu rer's defense that it 

was not bound by a sett lement made without its knowledge or consent. kl at 352 . 

There ,  we found no authority requ i ri ng  the insured to g ive the insurer notice of a 

proposed sett lement after the insurer had refused to defend . kl at 353 .  But we 

d id not say that the insurer wou ld be bound by an amount of sett lement without an 

opportun ity to be heard on its reasonableness , agai n ,  i n  a context i n  wh ich the 

insurer rece ived a fu l l  tria l  on the reasonable val ue owed . Our  d iscuss ion of notice 

i n  Nauti l us  concerned the separate question whether an insurer may bar the 

insured from settl ing without the insurer's consent , even after the insurer has 

refused to defend . Morris exp la ins the background pr inc ip le that, trad itiona l ly ,  the 

cooperat ion c lause in an insurance pol icy forb ids an insured from settl i ng without 
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the insurer's consent, but th is wi l l  govern "on ly claims for which the insurer 

uncond it iona l ly assumes l iab i l ity under the po l icy . "  1 54 Ariz. at  1 1 9 . The insurer 

waives the rig ht to cond ition sett lement on its consent when it defends under a 

reservation of rig hts ,  id . ,  refuses to defend , Evans ,  40 Wn .2d at 628 ,  or  refuses i n  

bad fa ith to  sett le a cla im ,  Bese l ,  1 46 Wn .2d at 736 . Bu t  the insured 's rig ht to  sett le 

without notice to the nondefend ing i nsurer or  its consent does not imp ly it has the 

ab i l ity to sett le for an amount b ind ing  on the insu rer without the insurer's being 

heard on whether the amount is reasonab le .  

A lso inapp l icable are Sharbono v.  U n iversal  U nderwriters I nsurance Co . ,  

1 39 Wn . App .  383 , 1 6 1 P . 3d 406 (2007) , and Vi l las at Harbour  Poi nte Owners 

Association v. Mutual of Enumclaw I nsurance Co. , 1 37 Wn . App .  75 1 , 1 54 P . 3d 

950 (2007) . I n  both cases , we held i nsurers cou ld not avo id covenant j udgments 

on the g round that they had not been g iven the five day advance notice of 

sett lement contemplated by RCW 4 .22 . 060( 1 ) , because the statute's notice 

requ i rement does not extend to non parties . Sharbono ,  1 39 Wn . App .  at 407 ;  Vi l las , 

1 37 Wn . App .  at 76 1 . But neither case speaks to the notice that d ue process 

requ i res for a reasonableness hearing , nor endorses a reasonableness 

determ inat ion without notice to the insurer .  In both cases , the c la imants had g iven 

notice of the reasonableness hearing , clearly satisfy ing d ue process . I n  Sharbono ,  

the p la i ntiffs fi led su it aga inst the insurer and sought a reasonableness 

determ inat ion on ly after havi ng done so , 1 39 Wn . App .  at 392 , and , in Vi l las ,  there 

was "no d ispute" the insurer had been g iven notice of the reasonableness hearing 

and was able to part ic ipate , 1 37 Wn . App .  at 76 1  (citi ng Red Oaks ,  1 28 Wn . App .  
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at 324) . Here ,  wh i le notice to a nonparty was not requ i red by RCW 4 .22 . 060 ,  that 

does not answer whether notice to the insurer was requ i red by the Fou rteenth 

Amendment i n  order for the insurer to be bound by the reasonableness hearing . 1 7  

U nder T & G ,  when the insured and the cla imant have entered i nto a 

sett lement, the insurer is barred from re l it igati ng the merits of the matter that the 

insured has settled . 1 65 Wn .2d at 264-65 .  In add ition , the i nsurer is bound by the 

sett lement amount to the extent it is reasonable ,  id . at 266-67 , but we hold that 

b i nd i ng the insu rer to the sett lement amount is subject to the insurer be i ng g iven 

notice of the sett lement and the opportun ity to be heard on the issue of 

reasonab leness . Th is comports with Wash i ngton decis ions ,  which have bound an 

i nsurer to a reasonable sett lement on ly i n  c ircumstances where the insurer was 

g iven express notice of the reasonableness heari ng ,  1 8  where the insurer otherwise 

17 For the fi rst time in rep ly ,  ACE argues that Hawkins and M igue l  v io lated 
RCW 4 .22 . 060 by fa i l i ng  to g ive notice of the i r  success ive sett lements .  We 
genera l ly wi l l  not consider an argument made for the fi rst t ime i n  rep ly ,  and decl ine 
to do so here .  Cowiche Canyon Conservancy v.  Bosley, 1 1 8 Wn .2d 801 , 809 , 828 
P .2d 549 ( 1 992) . 

1 8  B i rd ,  1 75 Wn .2d at 763 ("After Farmers rece ived notice of the sett lement, 
B i rd moved for a determ ination that the sett lement was reasonable under RCW 
4 .22 . 060 . ") ;  Bese l ,  1 46 Wn .2d at 739 ("Vik ing 's attorneys were notified of the 
reasonableness hearing and afforded ample opportun ity to respond . ") ;  Garza v.  
Perry. 25 Wn . App .  2d 433 ,  439-40 ,  523 P . 3d 822 (2023) (after rece ivi ng notice of 
the sett lement ag reement between the tortfeasor and the p la i ntiff, the insurer 
moved to i ntervene i n  the lawsu it) ;  Hambl in  v .  Casti l lo  Garcia ,  9 Wn . App .  2d 78 ,  
84 , 44 1 P . 3d 1 283 (20 1 9) ("The parties reached the i r  sett lement ag reement and 
notified Nat ional  Genera l  of  the ag reement's terms .  After receiv ing notice , Nat ional  
Genera l  i ntervened . ") ;  Gosney v.  F i reman's Fund I ns .  Co. , 3 Wn . App .  2d 828 , 
842-43 ,  877 , 4 1 9 P . 3d 447 (20 1 8) (sett lement on September 2 ,  2008 , forwarded 
to insurer before reasonableness heari ng on December 1 9 , 2008) (because 
F i reman's had notice of the arb itrat ion and an opportun ity to i ntervene ,  it was 
co l latera l ly estopped from contest ing the underlyi ng j udgment) ; M i l ler ,  1 80 Wn . 
App .  at 784 ("Safeco i ntervened after be i ng notified of the sett lement ag reement. 
A reasonab leness heari ng became unnecessary when Safeco , i n  May 2005 , 
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had actua l  knowledge in advance that the court wou ld determ ine 

reasonab leness , 1 9 or where the insurer stipu lated the sett lement was 

stipu lated to an order fi nd ing  that $4 . 1 5  m i l l ion was the reasonable tota l net amount 
for the stipu lated covenant j udgments . ") ;  Vi l las ,  1 37 Wn . App .  at 757 ("The 
Association and T & G notified MOE that a reasonableness heari ng on the 
sett lement ag reement was sched u led" and "MOE fi led a motion to i ntervene for the 
' pu rpose of chal leng ing the reasonableness of the sett lement between P la i ntiff and 
T & G Construction ,  I nc . ' ") ; Red Oaks ,  1 28 Wn . App .  at 320-2 1 ( insurer rece ived 
a copy of the sett lement ag reement th ree days before the reasonableness heari ng 
and the parties sti pu lated that insurer cou ld  i ntervene) . 

1 9 Wood v. M i l ion is Constr. , I nc . , 1 98 Wn .2d 1 05 , 1 1 6 , 492 P . 3d 8 1 3 (202 1 )  
(severa l days before the reasonableness hearing , i nsurer fi led a nonparty motion 
to i ntervene ,  wh ich the tria l  cou rt g ranted) ;  T & G ,  1 65 Wn .2d at 26 1 ("MOE 
appeared i n  the subsequent reasonab leness heari ng and  objected to  the 
settlement . ") ;  Truck I ns .  Exch . v .  Vanport Homes, I nc . , 1 47 Wn .2d 75 1 , 755 ,  58 
P . 3d 276 (2002) ("the sett lements entered i nto by insureds with th i rd parties and 
approved by a cou rt as reasonable wi l l  be presumed to be reasonab le") ; see also 
Truck I ns .  Exch . v .  Vanport Homes, I nc . , 1 47 Wn .2d 751 , 58 P . 3d 276 (2002) 
(revers ing Truck I ns .  Exch . v .  Vanport Homes, I nc . , noted at 99 Wn . App .  1 05 1 , 
2000 WL 239592 , at *5 (facts om itted from revers ing op in ion : " ' [The settled c la ims] 
are under the po l icy coverage and were reso lved by the negotiated sett lements 
that were entered i nto by the parties . [T I E] e lected not to part icipate or defend , 
barri ng some proof that there were some [s ic] bad fa ith or  comm issions of fraud , 
which is comp lete ly absent. ' ") (some alterat ions i n  orig ina l )  (quoti ng tria l  cou rt 
ana lys is of the reasonableness of settlement)) , ad hered to on remand , Ord .  on 
Remand , No. 23888-8- 1 1 (Wash .  Ct. App .  Jan 1 2 , 200 1 ) ) ;  Starr l ndem . & Liab . Co .  
v .  PC Col lections,  LLC , 25 Wn . App .  2d 382 , 396 ,  523 P . 3d 805 , review den ied 
sub nom . Thomsen Ruston ,  LLC v.  Po int Ruston ,  LLC , 1 Wn . 3d 1 032 , 534 P . 3d 
805 (2023) ("At the June 1 1  reasonableness hearing , Starr argued that the overa l l  
structu re of  the sett lement ag reement was un reasonab le . ") ;  Sykes v.  S ingh ,  5 Wn . 
App .  2d 72 1 , 726 , 428 P . 3d 1 228 (20 1 8) ("S ingh and Sykes fi led a jo int motion for 
determ inat ion of reasonab leness . Zu rich i ntervened and opposed the motion . ") ;  
H ida lgo v .  Barker, 1 76 Wn . App .  527,  537 , 309 P . 3d 687 (20 1 3) ("The parties' 
written subm iss ions in support and opposit ion to Mr. H ida lgo's petit ion on the 
reasonableness of a $3 . 8  m i l l ion sett lement were vo l um inous . " ) ;  Heights at 
I ssaquah Ridge Owners Ass 'n  v .  Derus Wakefie ld I, LLC , 1 45 Wn . App .  698 , 702 , 
1 87 P . 3d 306 (2008) ("The HOA and Derus fi led a mot ion to determ ine the 
reasonableness of the ir  sett lement. Steadfast moved for, and was g ranted , leave 
to i ntervene . ") ;  Mart in v. Johnson , 1 4 1  Wn . App .  6 1 1 ,  6 1 6 , 1 70 P . 3d 1 1 98 (2007) 
("The Estate moved for an order fi nd ing the sett lement reasonable ;  the Mart ins 
jo i ned the motion .  Metropol itan i ntervened and opposed the motion . ") ;  Sharbono 
v.  U n iversal U nderwriters I ns .  Co. , 1 39 Wn . App .  383 , 392 , 1 6 1 P . 3d 406 (2007) 
(p la i ntiffs commenced act ion aga inst i nsurer and thereafter moved for an order 
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reasonab le .20 Otherwise ,  the unchal lenged sett lement amount does not meet the 

prophylact ic aims of Bese l and Chaussee , and even if j ud ic ia l ly approved , is too 

much l i ke the consent judgment we held was not b i nd i ng on the insurer in Yakima 

Cement, 1 4  Wn . App .  at 56 1 ; accord Patrons Oxford ,  2006 ME ,i 1 8 . 

I nqu i ry i nto whether a sett lement is merely reasonable under Chaussee is 

a comparative ly l im ited one. When the issue before the court is whether a 

sett lement the insured has reached with the cla imant is reasonab le ,  the i nsurer is 

not ent it led to , and ACE may not here ,  re l it igate theories that were " un reso lved at 

the t ime of sett lement , "  Wood v.  M i l ion is Construction ,  I nc . , 1 98 Wn .2d 1 05 ,  1 29 ,  

492 P . 3d 8 1 3 (202 1 ) ,  or  pu rsue an " i ndependent determ inat ion" of the extent of 

the insured 's l iab i l ity , T & G ,  1 65 Wn .2d at 262-63 ,  267 . A sett lement may fa l l  

with i n  t he  range of  reasonableness and  b ind the  insurer and  yet be  g reater than a 

hypothetica l sett lement the insurer m ight have ach ieved had it t imely partic ipated 

and fu lfi l led its ob l igations to its i nsured . When an i nsurer who had notice fa i ls  to 

declari ng sett lement reasonab le) ; Meadow Val ley Owners Ass' n v. St. Pau l  F i re & 
Mar ine I ns .  Co. , 1 37 Wn . App .  8 1 0 ,  8 1 5 ,  1 56 P . 3d 240 (2007) (" [T]he Association 
fi led a motion to determ i ne the reasonableness of the sett lement. The court 
g ranted St. Pau l 's  mot ion to i ntervene i n  the hearing . ") ;  Howard v. Royal Specia lty 
U nderwrit ing, I nc . , 1 2 1  Wn . App .  372 , 376 , 89 P . 3d 265 (2004) ("Royal moved to 
i ntervene to contest the reasonableness of the sett lement and requested the 
opportun ity to conduct d iscovery. The court g ranted Royal 's motion to i ntervene 
but d id not reopen d iscovery . " ) ;  Nauti l us ,  1 3  Wn . App .  at 35 1  (the tria l  cou rt had 
before it "d iffer ing op in ions which presented a wide range of factors a l l  of wh ich it 
cou ld properly consider in arrivi ng at a va luation . ") .  

20 Evans ,  40 Wn .2d at  624 (the parties stipu lated that the sett lement was 
reasonab le) ; Moratti ex re l .  Tarutis v. Farmers I ns .  Co.  of Wash . ,  1 62 Wn . App .  
495 ,  500-0 1 , 254 P . 3d 939  (20 1 1 )  ( "Farmers i ntervened and  attended the 
reasonableness hearing where the stipu lated judgment and sett lement were 
approved . Farmers d id not contest the reasonableness of the j udgment ,  or the 
tria l  cou rt's fi nd i ngs that the j udgment was reasonable and not the prod uct of fraud 
or co l l us ion . ") .  
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defend where there is an ob l igat ion to do so ,  it has "vo lu ntari ly forfeited its ab i l ity 

to protect itself aga inst an unfavorable settlement . "  Truck I ns .  Exch . v. VanPort 

Homes, I nc . , 1 47 Wn .2d 751 , 765-66 , 58 P . 3d 276 (2002) . 

Because Hawkins and M igue l  d id not g ive ACE notice of the sett lement and 

the reasonableness hearing , the reasonableness determ ination cannot b ind ACE 

consistent with due process . As a resu lt ,  as to ACE ,  there has been no b ind ing  

determ inat ion that the sett lement was reasonab le ,  and there is no cu rrent basis on 

which to b i nd ACE to the sett lement amount ,  or fi nd it l iab le for that amount, 

i nterest , or  treb le damages . Therefore , the May 3, 2023 summary j udgment order ,  

j udgment agai nst ACE find i ng it l iab le for the consent judgment, and judgment 

aga inst ACE fi nd ing  it l iab le for treb le damages under I FCA must be reversed to 

that extent. 21 ACE remains subject to being bound to the extent the sett lement 

may be determ ined to be reasonable and without fraud and co l l us ion under the 

Chaussee factors . 

2 1  ACE argues the super ior cou rt erred i n  denying its CR 60 motion to vacate 
the two sett lement ag reements between Hawkins and M igue l  and M igue l 's  consent 
j udgment .  ACE cites no authority stat ing a court may, pu rsuant to CR 60, vacate 
a contract made between private parties , such as here the sett lement ag reements 
and M iguel 's representat ion ag reement with h is counse l .  As to the balance of 
ACE's CR 60 motion , because the reasonab leness determ inat ion is not b i nd ing on 
ACE ,  and ACE remains entit led to be fu l ly heard i n  the tria l  cou rt on the Chaussee 
factors , it is not necessary to add ress ACE's arguments that the sett lements ,  order ,  
and consent j udgment shou ld be vacated , or  its arguments chal leng ing the 
reasonableness of the sett lement. I t  is also not necessary to add ress ACE's 
arguments about d iscovery, because on remand a l l  Chaussee factors remain at 
issue ,  and with reasonableness yet to be determ ined as to ACE ,  the superior cou rt 
wi l l  need to revisit anew the scope of any necessary d iscovery. To the extent the 
superior cou rt l im ited d iscovery in its orders dated October 7, 2022 and November 
4 ,  2022 , based on the b i nd i ng natu re of the reasonab leness determ ination ,  the 
superior cou rt erred because the reasonableness determ inat ion entered without 
notice is not b ind ing  on ACE .  

26 



No .  85400-3- 1/27 

1 1 1  

ACE argues the superior cou rt erred i n  g ranti ng Hawki ns partia l  summary 

j udgment by ru l i ng  as a matter of law that ACE breached the insurance contract, 

fa i led to act in good fa ith , and v io lated I FCA, because questions of fact were 

present. We d isag ree . 

We review de nova an order g ranti ng summary j udgment ,  viewi ng the facts 

and reasonable i nferences i n  the l ig ht most favorab le to the nonmoving party . 

Pearson v. Dep't of Lab . & I ndus . , 1 64 Wn . App .  426 , 43 1 , 262 P . 3d 837 (20 1 1 ) .  

O n  a question of fact, summary j udgment is appropriate on ly if reasonable persons 

cou ld reach but one concl us ion . Mar incovich v .  Taraboch ia ,  1 1 4 Wn .2d 27 1 , 274 , 

787 P .2d 562 ( 1 990) . A party oppos ing a motion for summary j udgment may not 

re ly on specu lation , argumentative assertions that un reso lved factual  issues 

remai n ,  or  affidavits that are not adm iss ib le as evidence under CR 56(e) . Ha ley v.  

Amazon .com Servs . ,  LLC , 25 Wn . App .  2d 207 ,  220 , 522 P . 3d 80 (2022) ; 

Ainsworth v. Progress ive Cas . I ns .  Co . , 1 80 Wn . App .  52 , 6 1 , 322 P . 3d 6 (20 1 4) .  

The nonmoving party must set forth specific facts that sufficiently rebut the moving 

party's contentions and d isclose that a genu ine issue as to a mater ia l fact exists . 

Herman v. Safeco I ns .  Co.  of Am . ,  1 04 Wn . App .  783 , 787-88 ,  1 7  P . 3d 631  (200 1 ) . 

A 

A breach of contract has been defined as " [a]ny unj ustified fa i l u re to perform 

when performance is d ue . "  Colo .  Structu res, I nc .  v. I ns .  Co.  of the W. , 1 25 Wn . 

App .  907 , 9 1 7 ,  1 06 P . 3d 8 1 5 (2005) (exp la i n i ng part ia l  and tota l b reach) ,  aff'd , 1 6 1 

Wn .2d 577 , 1 67 P . 3d 1 1 25 (2007) . U nder a l iab i l ity i nsurance pol icy ,  the duty to 
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defend is triggered if the po l icy conceivab ly covers a l legat ions i n  the compla i nt . 

Woo v.  F i reman's Fund I ns .  Co. , 1 6 1 Wn .2d 43 ,  53 ,  1 64 P . 3d 454 (2007) . An 

insurer has a duty to defend " 'when a compla int agai nst the insured , construed 

l i bera l ly ,  a l leges facts which cou ld ,  if p roven ,  impose l iab i l ity upon the insured 

with i n  the po l icy's coverage . ' " Van Port ,  1 47 Wn .2d at 760 (quoti ng U n igard I ns .  

Co .  v .  Leven ,  97  Wn . App .  4 1 7 ,  425 ,  983  P .2d 1 1 55 ( 1 999)) . An  insurer i s  not 

re l ieved of its d uty to defend un less the c la im a l leged i n  the compla int is "clearly 

not covered by the pol icy . "  ill We do not understand ACE to chal lenge its havi ng 

a duty to defend M igue l  when Hawkins commenced su it ,  but rather to argue that 

there is a fact quest ion about whether it defended h im .  

The evidence shows that on November 7 ,  20 1 7 , Hawkins's counsel sent 

ACE's claims examiner  notice of representat ion . Accord ing to ACE's claim fi le ,  on 

December 6, 20 1 7 , a Sedgwick cla ims adjuster ca l led M iguel to d iscuss the 

co l l is ion and documented that M iguel had provided a statement and photos . 

Between January and Apri l  20 1 8 , there was commun ication between Sedgwick 

and Hawkins's attorney regard i ng sett lement of the cla im . M igue l  was served on 

October 1 0 , 20 1 8 ,  and by October 1 2 , 20 1 8 ,  Sears knew that M igue l  had been 

served . Sears de layed forward i ng service to Sedgwick,  but d id so on November 

9 ,  20 1 8 ,  and by November 1 2 , 20 1 8 , not ice of the lawsu it had been g iven to the 

same cla ims examiner Hawki ns's counsel had commun icated with before su it was 

fi led .22 ACE d id not at that t ime appoint counsel to appear for M igue l  or otherwise 

22 ACE asserts that d u ring this period , it was trans it ion ing c la ims 
adm in istrat ion respons ib i l it ies to a new adm in istrator, "ES IS . "  The record ACE has 
offered is inadequate to e i ther support that it i n  fact was transition ing from 
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defend i n  response to process , a l lowi ng defau lt to be entered aga inst M iguel on 

November 20 ,  20 1 8 . Th is was before M igue l  rece ived protect ion from the 

bankruptcy stay start ing i n  January 20 1 9 . When Wi l l iams Kastner mai led the 

extended bankruptcy stay to Hawki ns's counsel , it d id not c la im at that t ime to 

represent M igue l .  There was no fu rther commun ication from ACE pu rported ly on 

behalf of M igue l  u nt i l  J u ly 1 9 , 202 1 , more than th ree months after the bankruptcy 

stay was l ifted as to Migue l , when Wi l l iams Kastner fi led a notice of appearance 

on behalf of M igue l .  M igue l 's  attorney subsequently e-mai led Wi l l iams Kastner 

assert ing M igue l  d id not consent to its representat ion and M igue l  testified du ring 

h is deposit ion that "nobody had represent[ed] [h im]  besides [h is] lawyer. " Noth ing 

controverted the evidence that, except poss ib ly for one ca l l  from Sedgwick, ne ither 

ACE nor Wi l l iams Kastner commun icated or attempted to commun icate with 

M igue l ,  and at the same time th rough de lay and inaction a l lowed proceed ings to 

be taken aga inst h im after he had been lawfu l ly served and was unprotected by 

the Sears bankruptcy stay . Viewing the facts in the l i ght most favorable to ACE ,  

the superior cou rt d id not err i n  concl ud ing ACE fa i led to defend M iguel , and  thus 

breached the contract .  

B 

I nsurers i n  Wash i ngton owe insureds a d uty of good fa ith ,23 and an insurer's 

breach of th is d uty is a tort .  Safeco I ns .  Co .  of Am . v .  But ler ,  1 1 8 Wn .2d 383 , 399 ,  

Sedgwick to a new adm in istrator, or  exp la in  how the trans it ion impacted its ab i l ity 
to respond to service of process upon M iguel , or  justified its fa i l u re to do so.  

23 The term "bad fa ith" is i nterchangeable with the d uty to act i n  good fa ith . 
Tank  v. State Farm F i re & Cas . Co . ,  1 05 Wn .2d 38 1 , 385 , 7 1 5 P .2d 1 1 33 ( 1 986) ; 
Tyler v .  Grange I ns .  Ass' n ,  3 Wn . App .  1 67 , 1 73 , 473 P .2d 1 93 ( 1 970) . 
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823 P .2d 499 ( 1 992) . C la ims of an i nsurer's fa i l u re to act in good fa ith "are 

ana lyzed app lyi ng the same pr inc ip les as any other tort :  d uty , breach of that duty , 

and damages proximate ly caused by any breach of duty . "  Sm ith v. Safeco I ns .  

Co . , 1 50 Wn .2d 478 , 485 , 78 P . 3d 1 274 (2003) . An insurer fa i ls  to act i n  good fa ith 

" if its breach of the d uty to defend was un reasonable ,  frivo lous ,  or  unfounded . "  

Am . Best Food , I nc .  v .  Alea London ,  Ltd . ,  1 68 Wn .2d 398 , 4 1 2 , 229 P . 3d 693 

(20 1 0) .  An insurer is not automatica l ly l iab le for fa i l u re to act i n  good fa ith if i t  

wrong ly den ies a duty to defend , but to avoid l iab i l ity , an insurer must show that i t  

had a reasonable ,  nonfrivo lous argument .  See id . at 4 1 2- 1 3 .  "An insurer may 

breach its broad d uty to act i n  good fa ith by conduct short of i ntentiona l  bad fa ith 

or  fraud , although not by a good fa ith m istake . "  Sharbono ,  1 39 Wn . App .  at 4 1 0-

1 1 .  "An insurer must g ive equal  cons ideration to its po l icyholder's i nterests as wel l  

as  its own . "  � at 4 1 1 .  Whether an insurer has  fa i led to  act i n  good fa ith is a 

question of fact . Sm ith , 1 50 Wn .2d at 485 . 

ACE's evidence fa i ls  to create a genu ine issue of mater ia l  fact about 

whether it fa i led to act i n  good fa ith . Although it notes the bankruptcy stay that 

eventua l ly protected M igue l  for some of the period i n  question , it fa i ls to offer even 

an exp lanat ion beyond Sears's orig i na l  u nt imely forward ing of process for its near 

tota l lack of action i n  response to its i nsured being served . Other than point ing to 

the bankruptcy stay, which d id not protect M igue l  u nt i l  th ree months after he was 

served , ACE provides no exp lanat ion for neg lecti ng to appoi nt counsel for M igue l ,  

contact h im ,  contact p la i ntiff's counsel on h is behalf, appear on h is beha lf, or  even 

learn su it had been fi led , and a l lowing defau lt to be entered aga i nst h im-al l  before 

30 



No .  85400-3- 1/3 1 

he was protected by the bankruptcy stay. After the bankruptcy stay's protect ions 

were withd rawn from M igue l ,  ACE a l lowed another th ree months to pass du ring 

wh ich i t  took no act ion on h is behalf. And its on ly act ion at  that t ime was to d i rect 

counsel to fi le an appearance ,  aga in  without contact ing h im , without contact ing 

p la i ntiff's counsel on h is  behalf, and yet aga in  a l lowing proceed ings to be taken 

aga inst h im th rough its de lays and i nactivity .  Viewi ng the evidence i n  the l ig ht most 

favorab le to ACE ,  no reasonable j u ror cou ld reach any concl us ion other than that 

ACE's fa i l u re to defend was un reasonable ,  and the superior cou rt d id  not err i n  

concl ud ing  ACE breached its d uty of  good fa ith . 

C 

U nder I FCA, "Any fi rst party c la imant to a po l icy of insurance who is 

un reasonably den ied a claim for coverage or payment of benefits by an i nsurer 

may br ing an act ion . . .  to recover actual  damages susta ined . "  RCW 48 . 30 . 0 1 5 ( 1  ) .  

The statute " 'describes two separate acts g iv ing rise to an I FCA cla im , ' " requ i ring 

the insured to show " 'that the insurer un reasonably den ied a cla im for coverage 

or that the insurer un reasonably den ied payment of benefits . '  " Perez-Crisantos v .  

State Farm F i re & Cas. Co . , 1 87 Wn .2d 669 , 683 , 389 P . 3d 476 (20 1 7) (quoti ng 

Ainsworth v .  Progress ive Cas .  I ns .  Co. , 1 80 Wn . App .  52 , 79 ,  322 P . 3d 6 (20 1 4) ) .  

" I f  either or  both acts are estab l ished , a c la im exists under I FCA. "24 Ainsworth , 

1 80 Wn . App .  at 79 .  

2 4  I FCA does not create an i ndependent cause of  act ion for regu latory 
vio lations .  Perez-Crisantos , 1 87 Wn .2d at 684 . 
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Wash ington has recogn ized that the insurer's "duty to defend the insured is 

one of the main benefits of the insurance contract . "  But ler ,  1 1 8 Wn .2d at 392 . 

"The defense may be of g reater benefit to the insured than the indemn ity .  The 

defense must be prompt and t imely. An insurer refus ing to defend exposes its 

i nsured to bus i ness fa i l u re and bankruptcy . "  Van Port , 1 47 Wn .2d at 765.  The 

insurer owes a d uty of good fa ith " in both nondefense and defense setti ngs , "  

making the d uty of good fa ith j ust as  sal ient when a carrier s imp ly does not defend 

desp ite havi ng a d uty to do so as when it expressly den ies coverage .  Tank  v .  

State Farm F i re & Cas . Co . , 1 05 Wn .2d 381 , 386 , 7 1 5 P .2d 1 1 33 ( 1 986) 

(mandat ing enhanced ob l igation when insurer defends under a reservat ion of 

rig hts) . The d uty to defend is a va luab le service paid for by the i nsured and one 

of the ma in  benefits of the l iab i l ity i nsurance pol icy .  Griffi n  v .  Al lstate I ns .  Co. , 1 08 

Wn . App .  1 33 ,  1 38 ,  29 P . 3d 777 , 36 P . 3d 552 (200 1 ) .  Wash i ngton requ i res 

i nsurers to g ive equa l  consideration in a l l  matters to the insured 's i nterest i n  

provid ing defense under a l iab i l ity po l icy ,  among other reasons ,  " [b]ecause secu rity 

and peace of m i nd are pr inc ipa l  benefits of i nsurance . "  Nat' I Sur . Corp .  v. lmmunex 

Corp . .  1 76 Wn .2d 872 , 878 , 297 P . 3d 688 (20 1 3) (citi ng Tank ,  1 05 Wn .2d at 386) . 

The insured 's entitlement to defense under a l iab i l ity po l icy thus affords the insured 

the peace of m i nd that the insurer wi l l  deal with it fa i rly and justly in defend i ng 

aga inst cla ims ,  and cond uct by the insurer wh ich erodes th is secu rity breaches the 

d uty to act in good fa ith . Cf. Coventry Assocs . v .  Am . States I ns .  Co. , 1 36 Wn .2d 

269 , 283 ,  96 1 P . 2d 933 ( 1 998) (fi rst party coverage) . 
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I t  fo l lows that where an i nsurer fa i ls  to provide defense under a l iab i l ity 

po l icy that it was requ i red to provide ,  and the fa i l u re was un reasonable ,  the insurer 

has un reasonably den ied payment of benefits under I FCA. Th is comports with 

Wash ington 's recogn it ion that defense is one of the ma in  benefits of a l iab i l ity 

po l icy ,  But ler , 1 1 8 Wn .2d at 392 , and with I FCA's i ntent to protect i nsureds ,  among 

other ways , "by encourag ing i nsurers to honor the i r  comm itments by making i t  

i l legal to un reasonably de lay or deny leg itimate c la ims , "  Beas ley v.  GE ICO Genera l  

I nsurance Co . ,  2 3  Wn . App .  2d 64 1 ,  664 , 5 1 7  P . 3d 500 (2022) , such as here a 

leg itimate tender of defense.  As described above , tak ing the evidence i n  the l i ght 

most favorab le to ACE ,  there is no genu i ne issue of mater ia l  fact that ACE fa i led 

to provide defense to M igue l  that it was requ i red to provide , and that fa i l u re was 

un reasonab le .  The super ior cou rt d id not err in concl ud ing ACE vio lated I FCA. 

IV 

ACE argues the case shou ld be ass igned on remand to a j udge other than 

the judge who g ranted summary j udgment, asserti ng the j udge demonstrated that 

"he was not neutra l i n  resolvi ng the d isputes between the parties" and "expressed 

a clear b ias towards ACE in resolvi ng the issues . "  We d isag ree . ACE bases its 

arguments on heari ngs du ring which a super ior cou rt j udge overlooked a previous 

i nd ication he wou ld  reta i n  j u risd ict ion of the case . At a heari ng on October 3 1 , 

2022 , the heari ng j udge stated with the ag reement of the parties that he wou ld 

"take fu l l  j u risd ict ion of th is case . "  It is und isputed that certa i n  other motions were 
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later presented to other jud ic ia l  officers ,25 there was never a written preass ignment 

order ,  and at the May 3 ,  2023 summary j udgment heari ng before the same j udge ,  

the j udge fa i led to reca l l  havi ng reta i ned the case . Po int ing to a cu rt exchange 

between the j udge and ACE's counse l ,  ACE argues on appeal that the j udge must 

be removed for b ias .  

Because the tria l  cou rt is presumed to perform its fu nctions regu larly and 

properly without b ias or prej ud ice ,  Wolfki l l  Feed & Fert i l izer Corp .  v .  Marti n ,  1 03 

Wn . App .  836 , 84 1 ,  1 4  P . 3d 877 (2000) , " [a] party assert ing a vio lat ion of the 

[appearance of fa i rness] doctri ne must prod uce sufficient evidence demonstrat ing 

b ias . . . .  [M]ere specu lation is not enoug h , "  In re Pers .  Restra int of Haynes , 1 00 

Wn . App .  366 , 377 n .23 ,  996 P .2d 637 (2000) . Apart from the superior cou rt's 

ru l i ngs and the j udge's forgetfu lness of reta in ing  j u risd ict ion of the case , ACE cites 

no evidence of b ias and th us we decl ine to d isqua l ify any jud ic ia l  officers on 

remand . However, for the sake of clarity we accept the cou rt's view expressed at 

the May 3, 2023 hearing that no preass ignment order is in effect, and the case wi l l  

be  remanded to  the superior cou rt without any  preass ignment .  Any request for 

preass ignment ,  if des i red i n  the futu re , may be presented to the super ior cou rt i n  

accordance with its loca l ru le .  See Snohomish County Loca l Adm in istrative Ru le 

0 . 02(g) ("Cases i nvolv ing comp lex issues of fact or  law, or  i n  wh ich substantia l  

p retria l  p roceed ings are ant ic ipated , may be preass igned by the Presid ing J udge 

25 There is no content ion any of the motions were presented i n  v io lat ion of 
the October 3 1 , 2022 oral ru l i ng . 
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or designee to a tria l  department at any time for pretr ial p roceed ings and/or for 

tria l . ") .  

V 

Hawkins requests attorney fees on appea l ,  citi ng Olympic Steamship and 

I FCA. 

RAP 1 8 . 1  (a) a l lows th is cou rt to award attorney fees and costs on appeal 

" [ i ]f app l icable law g rants to a party the rig ht to recover reasonable attorney fees 

or expenses . "  In genera l ,  where a preva i l i ng  party is entit led to attorney fees 

below, they are entit led to attorney fees if they preva i l  on appea l .  Richter v .  

Trimberger, 50 Wn . App .  780, 786 , 750 P .2d 1 279 ( 1 988) . To the extent Hawkins 

preva i ls  i n  th is cou rt on estab l ish ing ACE's l iab i l ity for its v io lat ion of I FCA, she 

shal l  recover attorney fees for that aspect of th is appe l late review, to be determ i ned 

by the tria l  cou rt ,  in the event she u lt imate ly preva i ls on her I FCA cla im on remand . 

However, Hawkins otherwise does not preva i l .  Because we reverse i n  part the 

summary j udgment order entered agai nst ACE and the reasonableness 

determ inat ion is not b ind ing on ACE ,  the super ior cou rt's award of attorney fees is 

vacated and remanded for futu re determ inat ion i n  the event Hawkins u ltimate ly 

preva i ls  and is entitled to recover attorney fees at the term ination of the action .  

VI 

We affi rm the superior cou rt's May 3, 2023 summary j udgment order to the 

extent it ru led that ACE is l iab le for breach of contract for fa i l i ng to defend M igue l , 

for fa i l u re to act i n  good fa ith , and for v io lat ion of I FCA. However, i n  the absence 

of a reasonableness determ inat ion that is b i nd i ng on ACE ,  and any resu lt ing 
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presumption , and with the trial court proceedings not yet having reached any other 

damages, the existence and extent of ACE's coverage obl igation and any 

damages proximately caused by ACE's breaches remain to be determined. We 

therefore reverse to that extent the May 3 ,  2023 summary judgment order and 

reverse in  fu l l  the May 3 ,  2023 and May 23,  2023 judgments .  We accordingly 

affi rm in  part ,  reverse in  part, and remand for proceedings consistent with this 

opinion . The parties shall bear their own costs. 

WE CONCUR:  
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